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DISTRICT OF COLUMBIA HOUSE VOTING
RIGHTS ACT OF 2009

TUESDAY, JANUARY 27, 2009

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
CiviL RiGHTS, AND CIVIL LIBERTIES,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:05 a.m., in
room 2141, Rayburn House Office Building, the Honorable Jerrold
Nadler (Chairman of the Subcommittee) presiding.

Present: Representatives Conyers, Nadler, Watt, Scott, Johnson,
Baldwin, Cohen, Jackson Lee, Sensenbrenner, Rooney, Franks,
King, Jordan, and Gohmert.

Staff present: David Lachmann, Subcommittee Chief of Staff;
Kallnya Bennett, Majority Counsel; and Paul Taylor, Minority Coun-
sel.

Mr. NADLER. This hearing of the Subcommittee on the Constitu-
tion, Civil Rights, and Civil Liberties will come to order. I want to
welcome all of you to our first hearing in this Congress.

We are joined by some Members who are new to this Committee
and some who are new to the Congress. I look forward to working
with each of you.

Our Subcommittee has an extremely important jurisdiction. It in-
cludes amendments to the Constitution, civil rights, civil liberties,
the Civil Rights Division of the Justice Department, the U.S. Com-
mission on Civil Rights, and the Community Relations Service.

Big debates in the Subcommittee have always been spirited—an
interesting word—as well they should be. It reflects the fact that
the Members of this Subcommittee care very deeply about these
fundamental issues and are not inclined to shrink from the difficult
questions.

Whatever our differences, that is something we all share.

Our Ranking Member in this Congress is the former Chairman
of the full Committee, the gentleman from Wisconsin, Mr. Sensen-
brenner. He was first elected to Congress in 1978 and has pre-
viously chaired the Judiciary Committee and the Committee on
Science.

He has made many important contributions in the area of civil
rights. As Chairman of the full Committee, he shepherded through
the reauthorization of the Voting Rights Act. Of course, he also
championed it in 1982.
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He has also been a tireless advocate for the rights of the dis-
abled. He can be an effective partisan, an effective adversary, but
he is also adept at working across the aisle to solve problems.

I very much look forward to working with you, sir, during this
Congress. Does the gentleman wish to make any opening remarks
before we have opening statements on the hearing?

Mr. SENSENBRENNER. No, I will reserve my time and have an
opening statement on the hearing.

Mr. NADLER. Thank you very much.

And I will make my opening statement on the hearing now.

We now turn to the subject of the hearing. The Chair recognizes
himself for 5 minutes for an opening statement.

Today we returned to one of the great injustices in our Nation,
the fact that the citizens of the District of Colombia do not have
voting representation in Congress. After more than two centuries,
the only word to describe this state of affairs is inexcusable.

More than half a million Americans within sight of this capital
are completely disenfranchised. The people who patrol the streets,
put out the fires and provide emergency services, the people who
operate the trains and buses, drive the cabs, even to people who
work for the Members sitting up here on the dais, the people who
work so hard to make sure we can do our jobs, do not have the sim-
ple voting rights we demand of other Nations.

It is appropriate that this Committee, which produced the Voting
Rights Act, showed as its first act of the new Congress consider leg-
islation to secure the votes for the people of the District of Colum-
bia.

The current state of affairs is not without consequences. How
else would this Congress decide a high profile issue for the District
of Columbia? This body regularly interferes with the rights of D.C.
residents in ways that none of our constituents would ever tolerate,
yet Congress does it time and time again.

How can Congress get away with it? Very simply. Because the
people of the District of Columbia have no vote. They have what
this Nation fought its revolution over: taxation without representa-
tion.

The District is not without a voice. The District’s delegate, Elea-
nor Holmes Norton, is a powerful and persuasive voice for the Dis-
trict of Columbia to Members of Congress. Even without a vote in
the House, she has been an effective voice for the city. But she is
effective in spite of her lack of full voting rights—no small matter.

This legislation represents a carefully crafted bipartisan com-
promise. In 2007 it passed the House by a vote of 241 to 177. The
principle is clear, and I hope uncontroversial. The current state of
affairs is repugnant to our system of government.

For this reason I believe that Delegate Norton’s must receive
careful and thoughtful consideration. I hope the 111th Congress
will be the one that finally rights this historic wrong. The citizens
of the capital of this greatest democracy on earth must not be
disenfranchised. It is time to remove this stain from our Nation’s
honor.

I yield back the balance of my time, and I would now recognize
the distinguished Ranking minority Member, the gentleman from
Wisconsin, Mr. Sensenbrenner, for his opening statement.



[The bill, H.R. 157, follows:]

111Ta CONGRESS
B0 HLR. 157

To provide for the trealment of the District of Columbia as a Congressional

—_—
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district for purposes of representation in the ITouse of Representatives,
and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

JANUARY 6, 2009

Ms. NORTON introduced the following bill; which was referred to the
Committee on the Judieiary

A BILL

provide for the treatment of the District of Columbia
as a Congressional district for purposes of representation
in the House of Representatives, and for other purposcs.

Be it enacted by the Senate and [louse of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be eited as the “Distriet of Columbia
ITouse Voting Rights Act of 20097,
SEC. 2. TREATMENT OF DISTRICT OF COLUMBIA AS CON-

GRESSIONAL DISTRICT.
(a) IN GENERAL.—Notwithstanding any other provi-

sion of law, the District of Columbia shall be considered
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a Congressional district for purposes of representation in
the House of Representatives.

(b) CONFORMING AMENDMENTS RELATING TO Ap-
PORTIONMENT OF MEMBERS OF HOUSE OF REPRESENTA-

TIVES.

(1) INCLUSION OF SINGLE DISTRICT OF COLUM-
BIA MEMBER IN REAPPORTIONMENT OF MEMBERS

AMONG STATES.—Section 22 of the Act entitled “An

Act to provide for the fifteenth and subsequent de-
cennial censuses and to provide for apportionment of
Representatives in Congress”™, approved June 28,
1929 (2 U.S.C. 2a), is amended by adding at the
end the following new subsection:

“(d) This section shall apply with respect to the Dis-
trict of Columbia in the same manner as this section ap-
plies to a State, except that the District of Columbia may
not receive more than one Member under any reapportion-
ment of Members.”.

(2) CLARIFICATION OF DETERMINATION OF

NUMBER OF PRESIDENTIAL ELECTORS ON BASIS OF

23RD AMENDMENT.—Scction 3 of title 3, United

States Code, is amended by striking “come into of-

fice;” and inserting the following: “come into office

(subject to the twenty-third article of amendment to

«HR 157 TH
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the Constitution of the United States in the case of

the Distriet of Columbia);”.

SEC. 3. INCREASE IN MEMBERSHIP OF HOUSE OF REP-
RESENTATIVES.

(a) PERMANENT INCREASE IN NUMBER OF MEM-
BERS.—Effective with respect to the One Hundred Elev-
enth Congress and each succeeding Congress, the House
of Representatives shall be composed of 437 Members, in-
cluding any Members representing the District of Colum-
bia pursuant to section 2(a).

(b) REAPPORTIONMENT OF MEMBERS RESULTING
FrOM INCREASE.—

(1) IN GENERAL.—Section 22(a) of the Act en-

titled ““An Act to provide for the fifteenth and subse-
quent decennial censuses and to provide for appor-
tionment of Representatives in Congress”, approved
June 28, 1929 (2 U.S.C. 2a(a)), is amended by
striking “the then existing number of Representa-
tives” and inserting “the number of Representatives
established with respect to the One Hundred Elev-
enth Congress”.

(2) EFFECTIVE DATE.—The amendment made
by paragraph (1) shall apply with respect to the reg-
ular decennial census conducted for 2010 and cach

subsequent regular decennial census.

«HR 157 TH
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(¢) SPECIAL RULES FOR PERIOD PRIOR TO 2012 RE-

APPORTIONMENT .—

(1) TRANSMITTAL OF REVISED STATEMENT OF
APPORTIONMENT BY PRESIDENT.—Not later than
30 days after the date of the cnactment of this Act,
the President shall transmit to Congress a revised
version of the most recent statement of apportion-
ment submitted under section 22(a) of the Act enti-
tled “An Act to provide for the fifteenth and subse-
quent decennial censuses and to provide for appor-
tionment, of Representatives in Congress”, approved
June 28, 1929 (2 U.S.C. 2a(a)), to take nto ac-
count this Act and the amendments made by this
Act.

(2) REPORT BY CLERK.—Not later than 15 cal-
endar days after receiving the revised version of the
statement of apportionment under paragraph (1),
the Clerk of the Ilouse of Representatives, in ac-
cordance with section 22(b) of such Act (2 U.S.C.
2a(b)), shall send to the executive of each State a
certificate of the number of Representatives to which
such State is entitled under section 22 of such Act,
and shall submit a report to the Speaker of the
Housc of Representatives identifying the State

(other than the District of Columbia) which is enti-

«HR 157 TH
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tled to one additional Representative pursuant to

this seetion.

(3) REQUIREMENTS KFOR ELECTION OF ADDI-

TIONAL MEMBER.—During the One Hundred Elev-
enth Congress and the One Hundred Twelfth Con-

aress—

(A) notwithstanding the final undesignated
paragraph of the Act entitled “An Act for the
relief of Doctor Ricardo Vallejo Samala and to
provide for congressional redistricting”, ap-
proved December 14, 1967 (2 U.8.C. 2¢), the
additional Representative to which the State
identified by the Clerk of the House of Rep-
resentatives in the report submitted under para-
graph (2) is entitled shall be elected from the
State at large; and

(B) the other Representatives to which
such State is entitled shall be elected on the
basis of the Congressional districts in effect in

the State for the One Hundred Tenth Congress.

SEC. 4. NONSEVERABILITY OF PROVISIONS.

If any provision of this Act, or any amendment made

23 by this Act, is declared or held invalid or unenforceable,

24 the remaining provisions of this Aet and any amendment,

«HR 157 TH
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2 shall have no foree or effect of law.
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Mr. SENSENBRENNER. Thank you very much, Mr. Chairman. And
I think it is significant that you have called the first legislative
hearing of this Congress on this important issue.

Let me state at the outset that I think that there is discrimina-
tion against residents of the District of Colombia.

There are three ways to address this discrimination. Two of them
are constitutional. One of them is of questionable constitutionality
and which will result in litigation that will take years. And if H.R.
157 is determined to be unconstitutional, then we will go back to
square one to address this issue.

The two constitutional ways are first, to pass a constitutional
amendment granting the residents of the District of Columbia the
right to vote for voting representation in the Congress of the
United States. That was tried once before. It failed ratification of
the states. I think we ought to try it again and send it to the states
for their consideration.

The second is to retrocede the residential and nongovernment
part of the District of Columbia back to the state of Maryland. That
was done with the part of the District of Columbia across the river
in 1846, when that area was retroceded to Virginia, even though
it probably gave the Commonwealth of Virginia more tax dollars in
which to fight a very unfortunate war a few years later.

That is very clearly constitutional as well and can be done short
of a constitutional amendment.

The H.R. 157 is questionable. We know that there will be litiga-
tion. This promise might be a hollow promise, and it is very clear
that while there is litigation, a court will then join the residents
of the District of Columbia from holding an election to vote for and
seat a voting representative in Congress.

There is also one additional problem, and that is dealing with the
extra seat for Utah that is contained in this bill. What this bill
does is it grants an at-large seat for Utah. That means that Utah
residents, unlike those anywhere else in the country, including the
District of Columbia, will be able to vote for two representatives in
Congress. The rest of us would just vote for one representative in
Congress.

As one who has championed the Voting Rights Act, the author
of the 2006 extension and a facilitator of the 1982 extension, I am
concerned by the precedent that is set in having mixed at-large in
single district elections.

And that is one of the things that we tried to get rid of in the
Voting Rights Act, because in certain jurisdictions that was used
for invidious discrimination against minorities, where they could
elect some representatives by district, but the at-large election
would ensure that a minority was not elected.

There is one additional problem, and that is that this bill raises
the number of representatives to 437. And that means when the
2011 reapportionment of seats in Congress takes place, granting
the two extra seats will mean that two other states will end up los-
ing seats in Congress.

That is something that I don’t think should happen as a result
of additional seats being granted, but should happen as a result of
population shifts.
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Frankly, this bill has got a lot of problems. It seems to me that
to deal with this in a clearly constitutional way that does not raise
these issues, we ought to consider the constitutional amendment
route or the retrocession route, rather than going down the road of
H.R. 157.

I yield back the balance of my time.

Mr. NADLER. I thank the gentleman.

In the interest of proceeding to our witnesses and mindful of our
busy schedules, I ask that other Members submit their statements
for the record.

I should note at this point that it is a custom in this Sub-
committee that we would recognize the Chairman or the Ranking
Member of the full Subcommittee for a statement and ask other
Members to submit their statements to the record, but the Chair-
man has indicated he is willing not to have an opening statement
this morning in the interests of speeding the proceedings.

Without objection, all Members will have 5 legislative days to
submit opening statements for inclusion in the record. Without ob-
jection, the Chair will be authorized to declare a recess of the hear-
ing.

We will now turn to our first panel of witnesses. I would nor-
mally at this point talk about our procedures for asking questions
of witnesses, but it is the custom that in a panel of Members of the
House, they are not asked questions, so I will skip that until the
second panel.

And now I would like to introduce our first panel.

Congressman Steny Hoyer is the distinguished majority leader of
the House of Representatives, a position he has held since 2006.
More importantly for this hearing, he represents Maryland’s 5th
Congressional District.

Now serving his 14th term in Congress, he also became the long-
est-serving Member of the U.S. House of Representatives from
Maryland in history on June 4th, 2007.

Congressman Jason Chaffetz—and I hope I have that pronuncia-
tion correctly—Congressman Jason Chaffetz is a freshman Member
of the House. He represents Utah’s 3rd Congressional District and
is a Member of the Committee on the Judiciary.

Mr. Chaffetz grew up in California, Arizona and Colorado. He is
well-traveled. But he may be best known as BYU’s star place-kick-
er in the mid-1980’s, where he set two school records.

Congressman Louie Gohmert began representing the 1st Con-
gressional District of Texas on January 4, 2005. He is the Ranking
Member of the Subcommittee on Crime, Terrorism, and Homeland
Security, as well as a Member of this Subcommittee.

He previously served three terms as District Judge in Smith
County, Texas. He was later appointed by Texas Governor Rick
Perry to complete a term as chief justice of the 12th Court of Ap-
peals of the state of Texas.

Former Congressman Tom Davis served 14 years in the U.S.
House of Representatives, representing Virginia’s 11th District. He
retired just last year, prior to the conclusion of the 110th Congress.

As the Chairman of the House Government Reform Committee,
he worked with Congresswoman Eleanor Holmes Norton to develop
the legislative proposal that we will consider today.
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I am pleased to welcome all of you, and your written statements
will be made part of the record in its entirety. I would ask each
of you to summarize your testimony in 5 minutes or less.

To help you stay within that time, there is a timing light at your
table. When 1 minute remains, the light will switch from green to
yellow, if it is working properly, and then red when the 5 minutes
are up.

Mr. Leader, you may proceed.

TESTIMONY OF THE HONORABLE STENY HOYER, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF MARY-
LAND

Mr. HOYER. Thank you very much, Mr. Chairman. You heard me
say thank you very much.

Chairman Nadler, Chairman Conyers, Ranking Member Sensen-
brenner, Mr. Rooney, Mr. King, Mr. Franks and Mr. Cohen, thank
you very much for allowing me to testify here.

We celebrated just a few days ago an extraordinary event in the
history of our democracy to ensure that all peoples in America have
the opportunity to serve in the highest office, but also that over the
years we have celebrated that the inclusion not only of African-
Americans, but women and those of 18 years of age and voting for
people who could make a difference by voting in their representa-
tive bodies.

I thank you for inviting me to testify on issues that test every
year our commitment to the democratic principle we voice here so
often and with such certainty.

As you know, these last few weeks have been a time for listening
to and reading inaugural addresses—not just the most recent one,
but if we want some context, the 55 that came before it.

Together, they would add up to 500 pages, pages that histo-
rians—Ted Widmer—called the book of the republic.

Last week I had a look at the biggest and most maligned chunk
in the entire book, the address given by our ninth President, Wil-
liam Henry Harrison, which I am sure you know was delivered in
a snowstorm, lasted almost 2 hours, and caused the death of the
President, who was speaking.

If I had been advising the President back then, I would have told
him that he could throw out the entire speech except for this one
passage.

“It is the District only where American citizens are to be found
who are deprived of many important political privileges without
any inspiring hope as to the future.” That was William Henry Har-
rison.

Are their rights alone not to be guaranteed, he went on, by the
application of those great principles upon which all our constitu-
tions are founded? That is the question this Committee, this Con-
gress will answer.

We are told that the commencement of the war of the Revolution,
the most stupid men in England spoke of “their American sub-
jects.” Are there indeed citizens of any of our states, who have
dreamed that there are subjects in the District of Columbia?
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The people of the District of Columbia are not the subject of the
people of the states, but free American citizens. So concluded Wil-
liam Henry Harrison

That was over 170 years ago. And the residents of the District
of Columbia have a representative who cannot vote in this democ-
racy of which we are also proud—free American citizens.

It has been obvious since President Harrison spoke those words
in 1841, and in fact it has been obvious as long as America has had
a constitution. In The Federalist Papers, James Madison wrote
that Congress could not legitimately set aside a Federal district un-
less its people had, “their voice in the election of the government
which is to exercise authority over them.”

Some of you are original constructionists. Some of you believe
that our founding fathers, as all of us do, had a pretty good handle
on what they intended to do: their voice in the election of the gov-
ernment which is to exercise authority over them.

And that is some 600,000 of our fellow citizens do not have that
right. But where is that equal voice to date? The people in the Dis-
trict were represented in the Congress under the Constitution until
the capital moved here and their vote was taken from them.

The Constitution says that no person shall be a representative
who shall not obtain the age of 25 years and been 7 years a citizen
of the United States and who shall not, when elected, be an inhab-
itant of that state in which he shall be chosen.

I suggest to you that all of the citizens, as Mr. Sensenbrenner
suggested, were in fact citizens of the several states—i.e., Mary-
land. These are not aliens from some far off land. They were Mary-
land citizens, and Maryland for the Nation gave a portion of its
state for the capital of this great Nation and had no intent of de-
priving its people from a vote.

I would like to debate some of the points that my good and dear
friend, Mr. Sensenbrenner, raised. Time does not permit, but at
some point we will have that debate.

Today, out of all the world’s democracies—think of this—out of
all the world’s democracies, Washington, DC, the center of democ-
racy, of which we are so proud, is the only capital in the free world
who citizens do not have a voting member of their parliament.

This bill is about setting that blight right. The people of the Dis-
trict have watched as Americans extended the right to vote over
and over again, wondering when their time would come.

Now in this time of change for America, we can succeed where
so many before us failed. We can give the people of this city be
equal vote they deserve, that equal say in the decisions that shape
their lives every day.

You are going to hear of young men, who fought for this country
and its freedom and its liberty, but whose voting member is unable
to vote in the capital of the Nation he defended.

We cannot do it by giving them at last—we can do it by giving
them a vote at last in this House. There are plausible legal argu-
ments both for and against this bill. Mr. Sensenbrenner has raised
some.

Of course, I am convinced that it falls well within Congress’ con-
stitutional authority to “exercise exclusive legislation in all cases
whatsoever over the District.”
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That is why Tom Davis’ Committee reported this out with an
overwhelming vote. It never got to the floor in the 109th Congress,
but in the 110th Congress it came to the floor, and Chairman Nad-
ler has referenced the vote.

Whichever side we come down on, however, I think we can agree
that legal arguments are best sorted out in the courts.

Mr. Chairman, at some point in time I will be for the Issa
amendment, says that we will have an accelerated consideration of
this in the courts. I think that makes sense.

At this point in the debate, we should make our case on prin-
ciple, however, not on technicalities. If you oppose the bill, you
need to tell us. Just what does our country gain by treating the
people of Washington, DC, differently from America’s other 300
million people?

In the same way, if you support this bill, we need to answer the
question: Just what would one vote be worth—a vote that won’t
teach one child to read or subtract in the District’s schools, a vote
won’t prevent a handgun murder or build a new park or attract a
new business, a vote won’t even tilt the balance in this House?

But as our Nation’s story tells us again and again, a vote that
means dignity, respect, individual personhood and identity. A vote
means that men, women and children from the city can walk down
the national mall and know that they own it as much as any tour-
ist off the bus from Indiana, New York or Georgia or Maryland
owns it.

And for the people of this city, a tremendous amount of good can
come from that that small, critically important beginning.

Mr. Chairman, I thank you for the opportunity to testify, and I
would urge my colleagues to pass a bill giving the District of Co-
lumbia its vote. I know that one of the speakers on the panel—per-
haps he will speak next—believes that this bill ought not pass.

Very frankly, Utah is appended to this bill. I have a list here of
the states that had been admitted to the union. My good friend
Tom Davis once said, “Well, normally we have two states admit-
ted.”

We normally had two states admitted after the 1840 Missouri
Compromise, when one state was admitted as a free state and one
state was admitted as a slave state.

That practice has not been followed in recent years, thankfully—
certainly after the Civil War—because we didn’t admit slave states.
And we said that former slaves ought to have the right to vote. It
took them a long time to get it—over 100 years.

This Congress has a responsibility to the Constitution, to our de-
mocracy, and to the moral precepts we hold dear to give to our
600,000 fellow citizens of the District of Columbia the opportunity,
the right to have their representatives of full voting Member of the
House of Representatives.

As majority leader, I tell you I intend to bring that bill to the
floor in the very near term.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Hoyer follows:]
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PREPARED STATEMENT OF THE HONORABLE STENY HOYER, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF MARYLAND, AND MAJORITY LEADER, U.S. HOUSE
OF REPRESENTATIVES

Mr. Chairman:

Thank you for inviting me to testify on an issue that tests, every year, our com-
mitment to the democratic principles we voice here so often and with such certainty.

As you know, these last few weeks have been a time for listening to and reading
inaugural addresses—not just the most recent one, but, if we want some context,
the 55 that came before it. Together they would add up to 500 pages, pages that
historian Ted Widmer called “the Book of the Republic.” Last week, I had a look
at the biggest and most maligned chunk in the entire Book: the address given by
our ninth President, William Henry Harrison—which, I'm sure you know, was deliv-
ered in a snowstorm, lasted almost two hours, and caused the President’s death
from pneumonia.

If T had been advising the President back then, I would have told him that he
could throw out the entire thing, except for this one passage: “It is in this District
only where American citizens are to be found who . . . are deprived of many impor-
tant political privileges, without any inspiring hope as to the future. . . . Are their
rights alone not to be guaranteed by the application of those great principles upon
which all our constitutions are founded? We are told . . . that at the commencement
of the War of the Revolution the most stupid men in England spoke of ‘their Amer-
ican subjects.” Are there, indeed, citizens of any of our States who have dreamed
of their subjects in the District of Columbia? . . . The people of the District of Co-
lumbia are not the subjects of the people of the States, but free American citizens.”

Free American citizens. It’'s been obvious since President Harrison spoke those
words in 1841. In fact, it’s been obvious as long as America has had a Constitution.
In the Federalist Papers, James Madison wrote that Congress could not legitimately
set aside a federal District unless its people have “their voice in the election of the
government which is to exercise authority over them.”

But where is that equal voice today? The people of the District were represented
in Congress, under the Constitution, until the capital moved here and their vote was
taken from them. Today, out of all of the world’s democracies, there is only one na-
tional capital without full voting rights: this city full of monuments to democracy.
The people of the District have watched as America extended the right to vote over
and over again, wondering when their time would come.

Now, in this time of change for America, we can succeed where so many before
us failed. We can give the people of this city the equal vote they deserve, the equal
say in the decisions that shape their lives every day. We can do it by giving them,
at last, a vote in this House.

There are plausible legal arguments both for and against this bill. Of course, I
am convinced that it falls well within Congress’s constitutional authority to “exer-
cise exclusive Legislation in all Cases whatsoever, over [the] District.” But which-
ever side we come down on, I think we can agree that legal arguments are best sort-
ed out in the courts. At this point in the debate, we should make our case on prin-
ciple, not on technicalities. If you oppose this bill, you need to tell us: Just what
does our country gain by treating the people of Washington, DC, differently from
America’s other 300 million?

In the same way, if we support this bill, we need to answer the question: Just
what would one vote be worth? A vote won’t teach one child to read or subtract in
the District’s schools. A vote won’t prevent a handgun murder, or build a new park,
or attract a new business. A vote won’t even tilt the balance in this House.

But as our Nation’s story tells us again and again, a vote means dignity. A vote
means that men, women, and children from this city can walk down the National
Mall and know that they own it—as much as any tourist off the bus from Indiana,
New York, or Georgia owns it. And for the people of this city, a tremendous amount
of good can come from that small beginning.
bi Ehank you for the opportunity to testify, and I urge my colleagues to pass this

111.

Mr. NADLER. Thank you, Mr. Leader. And I do understand that
the majority leader is needed elsewhere. He is excused with our
thanks.

I must comment that his reference to the great compromise of
Henry Clay—some of us think that in this era of partisan division,
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we could use Henry Clay’s presence in the house today, but that
is not to be.

Mr. HOYER. First day in the House, he became speaker.

Mr. NADLER. First day—that is right. And then he went on to
other things.

Before we go on to the other witnesses in this panel, I have been
neglectful. I should recognize the presence here with us today of
the mayor of Washington, DC, Mayor Adrian Fenty.

And we welcome you.

And also the presence here of our colleague, the delegate from
the District of Columbia, Eleanor Holmes Norton.

And I will now recognize—after the leader went, we do have to—
we are under some time constraints this morning, because there is
a markup of the full Committee following this later today, so I am
going to from this point on do what I normally don’t do, which is
try to fairly strictly enforce the 5-minute rule. And I am serving
fair warning on everybody.

So with that, Mr. Chaffetz, you are recognized for 5 minutes.

TESTIMONY OF THE HONORABLE JASON CHAFFETZ, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF UTAH

Mr. CHAFFETZ. Thank you, Mr. Chairman.

Thank you, Members of this Subcommittee.

It has been an honor and a privilege to serve, to represent the
state of Utah. I am a freshman. It is my first such a meeting. And
I appreciate the opportunity.

It is very humbling to represent the people and to discuss the
issues that affect so many Americans. I have submitted some writ-
ten testimony. I ask that it be submitted to the record. And I just
like to add a few—just like to add a few additional comments.

There are many people that argue that principles should matter,
and I totally agree. I totally agree. Taxation without representation
is fundamentally flawed. I don’t think there is any argument that
you could make that would go the other direction.

But how we remedy that, how we move forward is critically im-
portant. And even though my state, the state of Utah, stands to
benefit, I still believe we need to stand on the principle that this
bill, as currently written, is just simply unconstitutional.

And we need to recognize the fact that there are other ways to
tackle this difficult issue and remain within the spirit, the letter
of the Constitution.

Now, Utah is the next. We feel a bit slighted by the fact that we
were not granted a fourth Congressional seat. That was presented
to the Supreme Court, and we lost.

As much as I would like to see us get a fourth seat sooner rather
than later, we feel as a state that we were underrepresented and
have been underrepresented for a number of years. I support the
idea and the notion that Utah should get a fourth seat. I still don’t
think you can just run around the Constitution to try to get what
you want.

And so even though the state of Utah would benefit, I am here
to say there are a good number of us in Utah that believe that the
Constitution and the principles of the Constitution must come first.
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The reality of the situation is that in 1788, Alexander Hamilton
put forward a possible amendment, and it was rejected.

Now, there are several problems that I see with this bill. One of
the things that I would point out is it does not abolish the current
delegate, or there would actually be some double representation,
particularly at the Committee level, in representation of Wash-
ington, DC.

I also find it problematic that the fourth Congressional seat of
the state of Utah would be a statewide seat, giving people of the
state of Utah two representatives. I don’t find that to be in the
spirit or letter of what we should be doing as well.

For me the bottom line is the Constitution cannot simply be
amended by statute. There are ways to amend the Constitution,
but you cannot amend it by statute.

The founders clearly ratified the Constitution to deny congres-
sional representation, but I think there is a better, smarter way to
do this, whether it is the retrocession back to the state of Mary-
land.

Whether there are other remedies and things that we can do, I
stand fully committed to fight and support the idea and the notion
that we need to fix this idea that there is taxation right now in the
United States of America without representation.

That is fundamentally flawed. I want to do what I can to do it,
to fix it, but we cannot simply ignore and bypass the Constitution
of the United States of America.

I appreciate the Chairman and visibility and this opportunity to
share some comments. And I yield back the remainder of my time.
Thank you.

[The prepared statement of Mr. Chaffetz follows:]

PREPARED STATEMENT OF THE HONORABLE JASON CHAFFETZ, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF UTAH

Introduction

Chairman Watt, Ranking Member Sensenbrenner, and distinguished members of
the Subcommittee, I want first to thank you for the opportunity to testify today con-
cerning an issue that clearly and significantly impacts not only the good people of
the Third District of Utah, but our nation as a whole.

I want to make clear from the outset that I, like all of you, want to see every
voting citizen of these great United States receive equal representation in govern-
ment. The people of Washington, DC, no less than the people of Utah or any other
state, deserve to have a voice.

But we must ensure that in our eagerness to provide equal representation and
equal protection of the laws that we uphold and respect the principles our nation’s
founders enshrined in the Constitution. With all due respect to my colleagues and
others who support this bill, my primary concern with the DC Voting Rights Act
is that it is unconstitutional. And if we cannot resolve the issue of constitutionality,
no amount of discussion about “taxation without representation” or how long Utah
has deserved a fourth seat would permit us to move forward with this bill.

Perhaps what I should say is that I believe there are other proposals, such as the
bill offered by my distinguished colleague from Texas, which provide the District’s
residents the voting rights they deserve and which we seek to respect, but without
the concerns of constitutional conflicts.

I am concerned that this bill is not only unconstitutional, but is generally bad
public policy. It sets a dangerous precedent. It creates uncertainties about the future
of the District’s voting representation. And while it gives the District’s citizens a
proportionately greater voice in the House than other Congressional districts, it
gives them a diluted right to representation overall.
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H.R. 157 Is Unconstitutional

Washington, DC, is not a State of the United States of America, but a specially-
created Federal District. This is made clear in the Twenty-third Amendment to the
Constitution, which refers to the number of electors the District would be entitled
to have “if it were a State.” This is not a matter of playing semantic games, but
an instance where real consequences are attached to the term we use. The question,
then, is whether the District can constitutionally be treated like a State for purposes
of representation in the House. The Supreme Court recently affirmed the decision
of a federal district court here in DC, which stated “We conclude from our analysis
of the text that the Constitution does not contemplate that the District may serve
as a state for purposes of the apportionment of congressional representatives.”

The interpretation required by this bill’s proponents asks too much of the plain
language of the “District Clause” of the Constitution, found in Article I, Section 8,
clause 17, which describes Congress’ power to legislate in matters regarding Wash-
ington, DC. This clause gives Congress the power to “exercise exclusive Legislation
in all Cases” over the District. “Exclusive legislation,” it seems to me, refers to this
specially-created federal District being free from governance of the legislature of the
state from which the land was ceded. This rationale is supported by comments made
by the Constitution’s primary author, James Madison, in Federalist Paper No. 43.
Otherwise the supremacy of the federal government would be in question, if the
state in which the District sat could contend for power to govern it.

I do not believe, as the proponents of H.R. 157 suggest, that the Constitution’s
Framers intended to give plenary power to Congress to give the District voting rep-
resentatives in the House. A proposed amendment by Alexander Hamilton at the
Constitutional Convention in New York would have given the District representa-
tion in Congress when its population grew sufficiently, but that amendment was re-
jected. In light of the specific and deliberate provisions the Founders provided for
choosing members of Congress, and the rejection of Hamilton’s amendment, I cannot
accept that the Founders intended to give Congress power to amend that Constitu-
tional process by a mere statute, and neglected to specify that belief. By this logic,
there is no prohibition in the Constitution preventing H.R. 157 from giving the Dis-
trict two Senators, multiple representatives, or amending other provisions of the
Constitution that refer to citizens of the District. If this is appropriate, why are we
not providing the District with two Senators and other privileges normally reserved
to States? If it is not, as I assert, then how can we provide even one voting Rep-
resentative?

Another provision of H.R. 157 that raises constitutional concerns is the designa-
tion of an “at-large” seat for the State of Utah. Under this bill each citizen of Utah
will be represented by both their geographically designated representative as well
as the at-large representative. While the allocation of an at-large representative to
Utah may not present a “one person, one vote” problem in the traditional intrastate
context, the at-large seat would likely result in a “one person, one vote” problem
in the interstate context. In essence, the at-large seat results in Utah residents hav-
ing disproportionately more representation in the House than citizens of other
states.

The Supreme Court acknowledged that Congress receives “far more deference [in
apportionment] than a state districting decision.” However, the Court also made it
clear that Congressional alterations of the apportionment formula “remain open to
challenge . . . at any time.” Accordingly, I agree with Senator Hatch, who recently
stated that an at-large seat proposal of this nature is unconstitutional, and that he
would not support it.

H.R. 157 is Bad Public Policy

Even setting aside the Constitutional concerns, this bill is bad public policy. First,
it sets a dangerous precedent. If Congress has the power to seat voting Members
for the District, is there any prohibition to prevent granting the District two, five,
or even ten members? Will a future Congress take back those seats if the Members
do not vote with the majority? Because one Congress cannot bind future Congresses,
we are setting up ongoing contention, in which citizens of the District first receive
a}xlld then have taken from them their voting representatives. We can do better than
this.

Second, H.R. 157 not only results in District residents being represented at a less-
er level than they deserve, as I will discuss shortly, but perversely results in the
District being represented at a higher level than other congressional districts. This
bill would not abolish the position of Delegate for the District of Columbia. As a re-
sult, District residents would be represented by both member of Congress who could
vote in committee and on the House floor, and a delegate who could vote in com-
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mittee. Consequently, District residents would get more representation in congres-
sional committees than other American citizens.

Last, because this issue is so divided among constitutional law scholars we have
every reason to believe H.R. 157 will be contested in the federal courts, and that
every level of the federal courts is likely to strike down this legislation. But that
process will likely take years, and at the end District residents will be exactly where
they are now in their quest for Congressional representation—frustratedly waiting.
This legislation, and the rights of the citizens it impacts, is far too important to con-
sign to this unsatisfactory and deferred resolution.

H.R. 157 Gives the District’s Citizens a Diluted Right to Representation

Taxation without representation is fundamentally flawed. The question should be
how we can respect District residents’ rights of representation without sacrificing
constitutional principles.

Should H.R. 157 pass, District citizens will find themselves with one representa-
tive in the House, no representation in the Senate, and likely with years of uncer-
tainty regarding whether their representation will be declared unconstitutional and
taken away. Some might argue that granting the District representation in the Sen-
ate ameliorates these concerns, but doing so only compounds the constitutional
problems discussed above.

To ensure that the District’s citizens receive their full rights of representation,
while upholding the Constitution, we should consider plans that would allow Dis-
trict residents to vote with Maryland in federal elections, as they did before the
rights we now seek to restore were taken. District residents will thus end up with
full representation in both the House and Senate, and will not have to worry that
years down the road their representation might be taken away by the Courts.

Conclusion

In conclusion, I fully support the voting rights of the good people of Washington,
DC. However, H.R. 157 is not the long-term solution that citizens of the District de-
serve. They deserve to enjoy full representation in Congress, as do the people of the
several states. We can achieve this goal, while at the same time remaining true to
the Constitution. This bill is neither constitutional nor the best of the proposed leg-
islative solutions to the problem. A plan that would allow District residents to vote
with Maryland in federal elections is constitutional, sound public policy, and avoids
the problems implicated by H.R. 157. As I have said before, this is the far better
course of action for District residents, Utah residents, and the Constitution. I urge
this committee to carefully consider these things. We should do this in the right way
now, and not be so caught up in our desire to ensure that District residents have
a voice that we abandon constitutional principles that make that voice meaningful.

Mr. NADLER. I thank the gentleman.
The gentleman from Texas, Mr. Gohmert, is now recognized for
5 minutes.

TESTIMONY OF THE HONORABLE LOUIE GOHMERT, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Mr. GOHMERT. Thank you, Mr. Nadler, Mr. Chairman.

I have submitted written testimony, and I ask unanimous con-
sent that that might be made a part of the record.

Thank you, Mr. Chairman.

Residents of Washington, DC, pay Federal income tax, but they
don’t have voting members of the House of Representatives. No one
represents them that they vote for as a representative in the U.S.
Congress.

Article I, Section 2, Clause 1 of the United States Constitution
says, “The House of Representatives shall be composed of members
chosen every second year by the people of the several states.”

The Supreme Court has taken this up. They have said “states”
means states. That is what they said.
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Now, the founding fathers did not consider Washington, DC, a
state under the Constitution, and that was evidenced by the fact
that Alexander Hamilton offered an amendment to the convention,
and that provision was rejected in July of 1788.

Thomas Treadwell stated the same convention that planned for
Washington, DC, departs from every principle of freedom, because
it did not give residents of the District of Columbia full representa-
tion.

Now, congressional supporters of Washington, DC, voting rights
have agreed that Washington, DC, is not a state, as evidenced by
a Democratic-controlled Congress in 1978 attempting to amend the
Constitution to provide them with that right.

The House Judiciary Committee reported the resolution and stat-
ed, “Statutory action alone will not suffice. It required a constitu-
tional amendment.”

We shouldn’t just toss the Constitution over. We need to do
things the right way. Proposals to grant Washington, DC, congres-
sional representation will inevitably be challenged in court, and in
all likelihood, the provision will fail, making the promises here
rather hollow.

Taxation without representation is not right. The people in D.C.
are correct about that. But in 1847 there was a desire to allow the
District of Columbia land across the Potomac not being used by the
Federal Government to have its citizens vote for representatives.

They ceded the land on the other side of the Potomac back to Vir-
ginia. They now have representatives and two senators.

Now, accordingly, I have a bill that cedes the land. It draws a
meets and bounds line description around the Federal property in
Washington, DC, and cedes everything else back to Maryland, just
like what was done in 1847. That can be done legislatively. It
stands up.

And that will get a representative. Six hundred thousand will get
them their own representative, and it will also get them to senators
they vote for that will have to come court them. That is the Amer-
ican way.

Also, Representative Dana Rohrabacher has a bill that doesn’t
necessarily cede the land back, but does provision only require the
District of Columbia residents to be considered and be voting in
Maryland for two senators and for a representative.

Now, American colonists increasingly resent it being levied taxes
without actually having legislators seated and voting in Parliament
in London. That is where the idea of taxation without representa-
tion gained a foothold, and it was a hallmark during the Revolu-
tion.

The Organic Act of 1801 placed Washington, DC, under exclusive
jurisdiction of the United States Congress, and people in the Dis-
trict were no longer considered residents of Virginia or Maryland.

Many in Washington immediately opposed the idea of being
taxed, and over the years other congressional leaders introduced
constitutional amendments, but it hasn’t happened yet.

But in 1917, Puerto Rico became a territory, and all Puerto Rican
citizens were granted citizenship. But since they have a delegate
and not a representative, they were not required to pay Federal in-
come tax.
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March 31st of 1917, the U.S. took possession of the Virgin Is-
lands. In 1927 when their citizens were granted citizenship, they
were not required to pay income tax.

Guam was established as a territory of the United States, and
since it does not have a representative—it has a delegate—it was
not required to pay Federal income tax.

The Commonwealth of North Mariana Islands was established in
1975, but because it has a delegate, and not representative, it was
not required to pay Federal income tax.

American Samoa, technically considered unorganized, but it has
a delegate, but not a representative. It doesn’t pay income tax.

I have a bill I am filing this week. I would welcome all my col-
leagues joining in. Since this is not being done constitutionally and
trying to legislatively change the Constitution, my bill says there
shall be no taxation without representation in D.C.

Mr. SENSENBRENNER. Would the gentleman yield? Sign me on.

Mr. GOHMERT. Pardon?

Mr. SENSENBRENNER. Sign me on.

Mr. GOHMERT. Thank you. I sure will.

No Federal income tax for the District of Columbia. That is legis-
latively correct. It takes care of the problem until our body is ready
to do it constitutionally and give them a constitutional representa-
tive.

I would welcome everyone else signing on to fix this great injus-
tice.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Gohmert follows:]



21

PREPARED STATEMENT OF THE HONORABLE LOUIE GOHMERT, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF TEXAS, AND MEMBER, SUBCOMMITTEE ON THE CON-
STITUTION, CIVIL RIGHTS, AND CIVIL LIBERTIES

TESTIMONY OF U.S. REPRESENTATIVE LOUIE GOHMERT (TX-01)

Subcommittee on the Constitution, Civil Rights, and Civil Liberties
10:00 A.M. in 2141 Rayburn House Office Building

Hearing on: H.R. 157, the "District of Columbia House Voting Rights Act if 2009"
Thank you, Chairman Nadler.

It is contrary to our nation’s democratic traditions to levy federal income taxes on
Washington, D.C. residents while denying them full representation in the U.S. Congress. Itis
incumbent upon Congress to address this matter in a way that is in compliance with our
Constitution.

The District of Columbia House Voting Rights Act of 2007 is an unconstitutional
attempt to give D.C. a full house member. It does not fully address the problem, as it does
not provide for Senate representation. A broad reading of Article I, Section 8, Clause 17 of
the U.S. Constitution is not sufficient to overcome the plain meaning of Article I, Section 2°s
requirement that House members come from states. There are proper methods to address the
unfaimess of Washington, D.C.’s taxation without representation but the bill under
consideration by the committee today is not one of those methods. I have great respect for
the gentlelady from D.C., Del. Eleanor Holmes Norton, but her effort to legislatively create
an end-run around the expressed words of the Constitution is a clear claim that all those who
fought to create a constitutional amendment in the late 1970s lied or were completely wrong
to assert that it could not be done without a constitutional amendment. There are ways that
can correct the improper taxation without representation which I can and would support, but
a legislative effort at a constitutional amendment is not one of them.

As you are aware, Ms. Holmes Norton’s District of Columbia House Voting Rights
Act permanently increases the size of the House to 437 members', gives the District of
Columbia a full House member?, and gives an at-large member to Utah.
IL. The Provision Granting a Member to DC is Unconstitutional

A. The Basics of D.C.’s Status

The proponents of the Holmes Norton bill stretch the reading of the D.C. clause in
Article I, Section 8, Clause 17 in an attempt to overcome the plain meaning of Article 1,
Section 2 — which says that Members come from States.

Article I, Section 2, Clause 1 states in part:

The House of Representatives shall be composed of members chosen every
second year by the people of the several states

! HR. 157 § 3(a).
2id at§2.
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Article I, Section 8, Clause 17 states in part:

The Congress shall have power to ... exercise exclusive legislation in all
cases whatsoever, over such District (not exceeding ten miles square) as may,
by cession of particular states, and the acceptance of Congress, become the
seat of the government of the United States

The voting bill even states that “[nJotwithstanding any other provision of law, the
District of Columbia shall be considered a Congressional District....”* One of the “other
provisions” that the voting bill is trying to overcome is Article 1 Section 2.

It is well established that the word “states” in Article I, Section 2 does not refer to
D.C.* Chief Justice John Marshall made this point in Hepburn v. Elizey® when he wrote that
the term “state” plainly does not include D.C. for representation purposes, and used this
finding as a baseline when deciding that D.C. residents cannot establish diversity of
citizenship jurisdiction because they do not come from states.®

A review of the framer’s debates reveals that the founders did not consider D.C. a
state, nor did they contemplate that those living in the federal district would have full
representation in Congress. Alexander Hamilton offered an amendment to the Constitution
during the New York ratification to provide full congressional representation to D.C., but the
convention rejected the amendment on July 22, 1788.7 Thomas Tredwell stated at the same
convention that the plan for D.C. “departs from every principle of freedom™ because it did
not give residents full representation in Congress.® These actions show that the Constitution,
as it currently stands, does not provide D.C. with full congressional representation. The
Constitution must be amended or the status of D.C. must be changed for the District to have
full voting members of Congress.

B. Tidewater

In National Mut. Ins. Co. of Dist. of Col. v. Tidewater Transfer Co.®, the U.S.
Supreme Court did not squarely address Congress’s power to grant full voting members by

T Id. at § 2(a).

* See Tgartua de la Rosa v. United States, 32 F.3d 8 (1st Cir. 1994) (holding that United Statcs citizens in
Pucrto Rico arc not cntitled to vote in presidential clections); Attorney Gen. of Guam v. United States, 738
F.2d 1017 (9th Cir. 1984) (holding that United Statcs citizens in Guam arc not cntitled to vote in
presidential and vice-presidential elections). Most legal commentators agree that D.C. is not a slale. See,
e.¢.. Viet Dinh and Adam H. Charnes, The Authority of Congress (o Enacl Legislation (o Provide the
District of Columbia with Voting Representation in the House of Representatives 9 (2004) (Dinh and
Charnes are well-known proponents of D.C. voting rights.).

6 U.S. (2 Cranch) 445 (1805).

©/d. at 452,

7 5 THE PAPERS OF AIEXANDER HAMILTON, at 189-90 (Harold C. Syrett and Jacob E. Cooke. eds. 1962).

% 2 THE DEBATES IN THE SEVERAL STATE CONVENTIONS ON THE. ADOPTION OF THE. FEDERAT,
CONSTITUTION AS RECOMMENDED BY THE. GENERAL CONVENTION AT PHILADELPHIA IN 1787, at 402
(Jonathan Elliot ed.. 2d ed. 1888). reprinted in 3 THE FOUNDERS™ CONSTITUTION 225 (Philip B. Kurland &
Ralph Lerner eds.. 1987).

9337 U.S. 582 (1949).
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statute under the D.C. clause'’, but it provided guidance that is helpful to analyzing the
constitutionality of HR. 157. In Tidewater, a three-judge plurality overruled part of Justice
Marshall’s Hepburn opinion and found that D.C. residents can provide the basis for federal
diversity jurisdiction. The plurality took pains to emphasize that diversity jurisdiction for
D.C. residents is not a significant constitutional issue, stating that the case did not involve
extending a fundamental right."!

Tidewater’s significance lies in the fact that seven Justices agreed with Chief Justice
Marshall that D.C. is not a state under the Constitution'?, and six Justices rejected the
plurality’s creative reading of the D.C. clause as it pertained to granting diversity
jurisdiction.'? It is highly unlikely that these six Justices would have held that the D.C.
clause granted Congress the power to provide full Members to D.C. by statute after holding
that the clause did not even provide diversity jurisdiction. It is possible that even the three-
Justice plurality would reject the voting bill’s interpretation of the D.C. clause given that it
limited 7idewater to cases not involving the extension of a fundamental right. The Hepburn
and Tidewater cases firmly establish the principle that Article I, Section 2 cannot be easily
evaded by an expansive reading of the D.C. clause.

III.  The Provision Granting a Member to Utah is Unconstitutional
A At-Large Members

The voting bill creates another position in the House that would be filled by Utah, but
on an at-large basis through the 112" Congress, meaning all residents in the state’s three
congressional districts would vote for a fourth member.'* The Utah provision explicitly
exempts itself’® from a 1967 law that requires that each citizen only vote for one House
member.'® The 1967 law is read in tandem with an apparently contradictory 1941 law'” that
provides for at-large representation when a state does not redraw its districts after a
reapportionment grants it another member.”® The Supreme Court in Branch v. Smith held
that reading the two laws together establishes that single-member districts must be drawn
whenever possible.'”

B. One Person, One Vole
The U.S. Supreme Court clearly defined the one person, one vote rule in Wesherry

when it held that a Georgia apportionment law violated Article T, Section 2 by drawing
districts that contained two to three times as many residents as other districts in the state.

' No court has squarely addressed (his issue.

"' 1d. a1 585.

2 7d. at 587; Id. at 645 (Vinson, J., dissenting); /d. at 646 (Frankfurter, J., dissenting).

B 1d. at 604-06 (Rutledge, J., concurring); 7d. at 628-31 (Vinson, J., dissenting); /d. at 646-55 (Frankfurter,
J.. dissenting).

i: H.R. 157, § 3(c)(3)(A).

¥2US8.C.§ 2.
Y2US.C §2a
'8 Branch v. Smith, 538 U.S. 254, 266-71 (2003).
19
1d.
2376 U.S. 1,7 (1964).
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The Court stated that “the command of Art. I, s 2, that Representatives be chosen ‘by the
People of the several States' means that as nearly as is practicable one man's vote in a
congressional election is to be worth as much as another's.”* This means that, to the extent
possible, congressional districts must contain the same number of citizens.

The fact that the Utah provision has to exempt itself from a law requiring single-
member districts whenever possible gives cause to question the legal foundation of the voting
bill. The fact that the new seat remains at large through the 112 Congress probably makes
the bill unconstitutional under the one person, one vote principle discussed above. No court
has ruled that at-large districts violate Article 1, Section 2 per se, but reading Wesberry along
with the *41 and *67 at-large laws could reasonably lead to a conclusion that allowing
citizens of a state to vote for two House members over two Congresses is unconstitutional.

If HR. 1433 became law, Utah would not need four years to draw a fourth district.
The kind of emergency contemplated by the *41 law that necessitates an at-large seat would
pass, and Utah voters would each be voting for two House members for no reason at all.
Their vote would be worth more than a vote in a state without an at-large member, and would
be in violation of the one person, one vote rule found in Article I, Section 2.

In fact, the Utah legislature approved a new four-seat Congressional map in
December 2006 in response to concerns about creating an at-large seat that kept a similar
version of the voting bill from being reported out of the House Judiciary Committee in the
109" Congress.? The creation of an at-large district is entirely unnecessary, and
unconstitutional.

Iv. Other Solutions

If the District of Columbia House Voting Rights Act of 2009 became law, it would
still leave DC residents without representation in the U.S. Senate. Indeed, the idea of
granting two Senators to a 69-square-mile city with less than 600,000 residents would
inevitably delay many efforts to address this matter, including any attempt to provide Senate
representation in the same manner as Ms. Holmes Norton’s bill. Further, HR. 157 will
inevitably be challenged in court, calling into question the validity of any narrowly-passed
legislation that a Washington, D.C. member votes on and leaving Washington, D.C. residents
in a continued state of flux over their status. Lastly, passage of the voting bill would set
numerous bad precedents, including that Congress can add or remove D.C. members at will,
and can do the same for territories such as American Samoa, which has only 58,000
residents, most of whom are not American citizens.”

The clearest option is to amend the Constitution to provide D.C. with representation,
as was done when Presidential electors were granted to D.C.** A Democrat-controlled
Congress in 1978 attemipted to do this very thing, and the House Judiciary Committee

' 1d. at7-8.

= Alan Choate, I’ush hegins for 4th Utah district, DAy HERATD, March 12, 2007.

3 See CRS Report RL33824, The Constitutionality of Awarding the Delegate for the District of Columbia a
Vote in the House of Representatives or the Committee of the Whole, at 17.

* See U.S. CONST. AMEND. XXIIL.
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reported the bill and wisely stated that this action required a constitutional amendment,
because “statutory action alone will not suffice.”?

\'A Conclusion

The District of Columbia House Voting Rights Act of 2007 is an unconstitutional
attempt to give D.C. a full house member. It does not fully address the problem, as it does
not provide for Senate representation. A broad reading of the D.C. clause is not sufficient to
overcome the plain meaning of Article I, Section 2’s requirement that House members come
from states. There are proper methods to address the unfairness of Washington, D.C.’s
taxation without representation but the bill under consideration by the committee today is not
one of those methods.

% H. REP. No. 95-886 (95" Cong., 2d Sess.) at 4.



26

Mr. NADLER. I thank the gentleman.
It now gives me great pleasure to recognize our former colleague,
the gentleman from Virginia, Mr. Davis, for 5 minutes.

TESTIMONY OF THE HONORABLE TOM DAVIS, A FORMER
REPRESENTATIVE IN CONGRESS

Mr. Davis. Thank you. Before I begin, I would like to ask to in-
sert in the record a testimony from Honorable Kenneth Starr and
his legal brief supporting the constitutionality

Mr. NADLER. Without objection, so ordered.

[The information referred to follows:]

TESTIMONY OF THE HON. KENNETH W. STARR
BEFORE THE HOUSE GOVERNMENT REFORM COMMITTEE
2154 RAYBURN HOUSE O¥FICE BUILDING
JUNE 23, 2004

1 am pleased to testify on the very important issue and to discuss congressional authority
ta govern the District of Columbia more generally. Following immediately in the wake of the
District’s establishment as the Seat of our National Government in 1800,! Congress began
working to enfranchise the capital city’s residents. Previous efforts — which have included bills
to retrocede the District to Maryland, bills calling for the District’s residents to vote in
Maryland's House and Senate contests, and bills deeming the District to be a “State™ for
purposes of federal clections — have been thwarted by constitutional and political barriers. While
I will feave for others discussion of the political considerations presented by the particulars of the
[2.C. Faimess Act, [ commend Chairman Davis for seeking to address - and surmount - the legal
and constitutional obstacles that have hobbled congressional efforts to solve the continuing
problem of District disenfranchisement.

i CONGRESS ENJOYS PLENARY POWER OVER THE DISTRICT OF COLUMB{A.

Legislation to enfranchise the District’s residents is authorized by the Seat of

Government Clause, Art. I, § 8, CI. 17, which provides: “The Congress shall have power ... o

exercise exclusive legislation in all cases whatsoever” over the District of Columbia. This

L. See “An act establishing the temporary and permanent scat of the Government of the United States,” 1 Stat. 130
(July 16, 1790). The 1790 Act identified the first Monday of December 1800 (December 1) as the date for the
transfer of the seat of the federal government from its current home (then Philadelphia) to its new permanent home
in the Dis trict of Columbia.
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sweeping language gives Congress “extraordinary and plenary” power over our nation’s capitol
city.2

To understand the scope and importance of the Seat of Government Clause, it is
important first to understand its historical foundations. There is general agreement that the
Clause was adopted in respense to an incident in Philadelphia in 1783, in which a crowd of
disbanded Revolutionary War soldiers, angry at not having been paid, gathered to protest in front
of the building in which the Continental Congress was meeting under the Articles of
Confederation.? Congress called upon the government of Pennsylvanta to provide protection, but

the Commonwealth refused, Congress was forced to adjourn, quietly leave the city, and

2. United States v. Cohen, 733 F2d 128, 140 (D.C. Cir. 1984) (Scalia, L). See also id at 140-141 {the Seat of
Government Clause, Art. 1, § 8, CL 17, “enables Congress to do many things in the District of Columbia which it has
no authority to do in the 30 states. There has never been any rule of law that Congress must treat people in the
District of Columbia exactly the same as people are treated in the various states.™) (footnote omitted).

3, See, e.g.. KENNETH R, BOWLING, THE CREATION OF WASHINGTON, 12.C. 30-34 (1991}); JUDITH BEST, NATIONAL
SSENTATION FOR THE DISTRICT OF COLUMBIA 14-15 (1984) (“The proximate cause of the provision for a
federal district was the Philadelphia Mutiny of 21 June {783.%); STEPHEN MARKMAN, STATEHOOD FOR THE
DISTRICT OF COLUMBIA 47 (1988) (“Unquestionably, this incident made a deep impression on the members [of the
Continental Congress].”); Peter Raven-Hansen, Congressional Representotion for the District of Cotumbia: 4
Constitutiondat Analysis, 12 HARV, J. ON LEGISLATION 167, 171 (1975) (“That the memory of the mutiny scare . . .
motivated the drafting and acceptance of the ‘exclusive legislation’ clause was clearly demonstrated in the
subsequent ratification debates.™). THE FEDERALIST, No. 43 at 289 (Jacob E. Cooke ed., 1961); JOSEPH STORY, 3
COMMENTARIES ON THE CONSTITUTION §§ 12-13 (1833). Despite requests from the Congress, the Pennsylvania
state government declined to call out its militia to respond to the threat, and the Congress had to adjourn sbruptly to
New Jersey. The episode, viewed as an affront to the weak national government, led to the widespread belief that
exclusive federal control over the national capitol was necessary. “Without it,” Madison wrote. “not only the public
authority might be insulted and its proceedings be interrupted, with impunity; but a dependence of the members of
the general Government, on the State comprehending the seat of the Government for protection in the exercise of
their duty. might bring on the national councils an imputation of awe or influence, equally dishonorable to the
‘Covernment, and dissatisfactory to the other members of the confederacy.” THE FEDERALIST NO. 43, supra, at 289;
see also 4 THE DEBATES IN THE SEVERAL STATE CONVENTIONS ON THE ADOPTION OF THE FEDERAL CONSTITUTION
AS RECOMMENDED BY THE GENERAL CONVENTION AT PHILADELPHIA IN 1787, at 220 (Jonathan Elliot ed., 2d ed.
{888, reprinted in 3 THE FOUNDERS' CONSTITUTION 225 (Philip B. Kurland & Ralph Lerner eds., 1987) (Do we
not all remember that, in the ycar 1783, a band of soldiers went and insulted Congress? . ... 1t is to be hoped that
such a disgraceful scene will never happen again; but that, for the future, the national government will be able to
proteet itsell.”™ (North Caroting ratify ing convention, remarks of M. [redell),
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reconvene at Princeton. 4 In the wake of this dramatic event, the Framers took drastic measures —
through the Seat of Government Clause — to ensure “that the federal government be independent
of the states,”™ and to ensure that the District would be beholden exclusively to the federal
government for any and all purposes, big and small.®

Congress’s powers over the District are not limited to simply those powers that a State
legislature might have over a State.? As emphasized by the federal courts on numerous
accasions, the Seat of Government Clause is majestic in its scope. In the words of the Supreme
Court, “[t]he object of the grant of exclusive legislation over the [D]istrict was, therefore,
national in the highest sense. . . . In the same article which granted the powers of exclusive
legistation . . . are conferred all the other great powers which n?ake the nation.™ And my

predecessors on the D.C. Circuit Court of Appeals once held that Congress can “provide for the

1, MARKMAN, supra note 3, at 46-47; Raven-Hansen, supra note 3, at 169,
3. MARKMAN, supra note 3, a1 48,

. See, ¢.g.. THE FEDERALIST No, 43, at 272 (Madison) (Clinton Rossiter ed. 1961} (remarking on the “indispensable
aecessity of complete authority at the seat of government” since without it, “the public authority might be insulted
and fthe federal government’s] proceedings nterrupted with impunity™); Raven-Hansen, supra note 3, at 169-72
{citing statements from the ratification debates).

7. See Palmore v. United States, 411 U.S. 389, 397-39% (1973) (“Not only may statutes of Congress of otherwise
nationwide application be applied to the District of Columbia, but Congress may also exercise all the police and
regulatery powers which a state legistature or municipal government would have in legistating for state or local
purposes. Congress ‘may exercise within the District all legislative powers thai the legislature of a State might
exercise within the State; and may vest and distribute the judicial authority in and among courts and magistrates, and
regulate judicial proveedings before them, as it may think fit, so long as it does not contravene any provision of the
Caonstitution of the United States.” Capital Traction Co. v. Hof 174 1.8, 1, 5 (1899). This has been the characteristic
view in this Court of congressional powers with respect to the District. It is apparent that the power of Congress
under Clause 17 permits it to Jegistate for the District in a manner with respect to subjects that would exceed its
powers, or at least would be very unusual. in the context of national legislation enacted under other powers
delegated to it under Art. 1, § 8.7).

8. O'Donoghue v. United States, 289 U.S. 516, 539-40 (1933). Presumably, these “great powers” include the power
Lo admit States to the Union and the power to regulate elections.
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general welfare of citizens within the District of Columbia by any and every act of legislation
which it may deem conducive to that end.”®

i THE CONSTITUTION IS SILENT ABOUT VOTING RIGHTS FOR THE DISTRICT'S
RESIDENTS.

While the Framers clearly intended to give Congress plenary authority over the District,
what is far less clear is what they intended with respect to representation of the area. Th;s
question of representation does not appear to have seriously arisen until the federal government
took up residence in the District in 1800, well after the Constitution had been drafted and
ratified. 9

In the face of the Constitution’s silence, some ardent textualists (and indeed some courts)
have insisted that Article I effectively disenfranchises the District’s residents in congressional
efections. For example, the United States District Court for the District of Columbia has held
that D.C.’s residents cannot be treated like residents of the 50 States for purposes of electing
members to the House of Representatives,}! and the House may not unilaterally amend its Rules
to give the Distriet’s Delegate the right to vote in the Committee of the Whole. 12

But legisfation to enfranchise the District’s residents presents an entirely and altogether

different set of issues. While the Constitution may not affirmatively grant the District’s residents

9. Neild v. District of Columbia, 110 F.2d 246, 250-51 (D.C. Cir. 1940).
18 Seg Raven-Hansen, supra note 3, at 172.

YU ddams v, Clinton. 90 F. Supp. 2d 35, 62 (B.D.C.) (holding “exclusion {of D.C. residents from voting in
Congressional elections] was the consequence of the completion of the cession transaction — which transformed the
territory from being part of a state, whose residents were entitled to vote under Article 1. o beirg part of the seat of
government, whose residents were not. Although Congress’ exercise of jurisdiction over the District through
passage of the Organic Act was the last step in that process, it was a step expressfy contemplated by the
Constitution. See U.S. Const. art. I, § 8, ¢l. 17.7), gff'd, 531 U.S. 941 (2000}, rek’g denied, 531 1.8, 1045 (2000},
appeal dismissed, 2001 U.S. App. LEXIS 25877 (D.C. Cir. Oct. 18, 2001), cert. denied, 537 U.S. 812 {2002).

12, Michel v. Anderson, 817 F. Supp. 126, (41 (D.D.C. 1993), aff’d, 14 F.3d 623 (D.C. Cir. 1994).
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the right to vote in congressional elections, the Constitution does affirmatively grant Congress
plenary power to govern the District’s affairs. Accordingly, the judiciary has rightly shown great
deferenee where Congress announces its considered judgment that the District should be
considered as a “State” for a specific legislative purposes.!3 For example, Congress may
exercise its power to regulate commerce across the District’s borders, even though the
Commerce Clause!¥ ooly referred to commerce “among the several states.™5 And Congress may
bind the District with a duly ratified treaty, which allows French citizens to inherit property in
the “States of the Union.”16

Ili. TuE SUPREME COURT HAS AFFIRMED CONGRESS’S PLENARY POWER TO EXTEND
“STATES ™ RIGHTS TO D.C. RESIDENTS WHERE THE CONSTITUTION IS STLENT.

In Hepburn & Dundas v. Ellzey,'” the Supreme Court considered whether the District’s

citizens could bring suits in federal court under the Constitution’s Diversity Clause,'® which

confers power on the federal courts to hear suits “between Citizens of different States.” Absent

3. Adams docs not compel a different result. In Adams, the court held the District’s volers could not vote in

Maryland's congressional elections, basing its decision, in large part, on the fact that “Congress has ceded none of
its authority over the District back to Maryland, and Maryland has not purported to exercise any of its authority in
the District.” 90 T, Supp. 2d at 64. The Fairness Act, in sharp contrast, would express Congress’s incontrovertihie
intention to enfranchise the District’s voters.

Y US. Const. Art. L, § 8, CL. 3.

IS Stowtenburghv. Hennick, 129 1.5, 141 (1889).

16 pe Geafroy v. Riggs, 133 U.S. 258, 268-69 (1890) (while “state” might not ordinarily include an “organized
municipality” such as the District, “{tJhe term is used in general jurisprudence . . . as denoting vrganized political
societies with an estahlished government. Within this definition the District of Columbia . . . is as much a State as
any of those political communities which compose the United States,™).

176 1.8, 445 (18035).

18 Art ML, § 2, CLL
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a congressional pronouncement to the contrary, !9 the Court concluded that the constitutional
reference to “States” did not include the District.2?

In 1948, however, Congress enacted a statute that treated the District as a State so that its
residents could maintain diversity suits in federal courts.2! In 1949, the Supreme Court’s
Tidewater decision upheld that statute as an appropriate exercise of Gongress’ power under the
Seat of Government Clause, even though the Diversity Clause refers only to cases “between
Citizens of different States.’?? The Tidewarer holding confirms what is now the law: the
Constitution’s use of the term “State™ in Article III cannot mean “and not of the District of
Columbia.” Identical logic supports legislation to enfranchise the District’s voters: the use of the
word “State” in Article I cannot bar Congress from exercising its plenary authority to extend the
franchise to the District’s residents.

iv. FUNDAMENTAL PRINCIPLES OF REPRESENTATIVE D EMOCRACY StuPPORT CONGRESS’
DETERMINATION TO EXTEND THE FRANCHISE TO DISTRICT OF COLUMBIA RESIDENTS.

As the Supreme Court has repeatedly insisted, interpretation of the Constitution,
particularly Article i, should be guided by the fundamental democratic principles upon which

this nation was founded.2? Absent any persuasive evidence that the Framers™ intent in using the

19 Seetion 11 of the Judiciary Act of 1789 gave federat courts Jurisdiction w0 hear cases where “the suit is between
the citizen of the State where the suit is brought, and a citizen of another State.™ 1 Stat. 73, 78. It was unclear
whether Congress intended for the Judiciary Act to apply to the Distriet’s residents.

20 Hephurn, 6 11.9. a1 452-53.
21 See 62 Stat. 869, codified ar 28 U.S.C. § 13324d).
22 National Mut. Ins. Co. v. Tidewater Transfer Co., 337 U.S. 582 (1949).

2. See Powell v. McCormack, 395 US. 486, 347 {1969) (noting that “{a} fundamental principle of our

representative democracy s, in Hamilton’s words, “that the people should choose whom they please to govern
them™) {citation omitted); (7.5, Term Limits, Inc. v. Thornton, 514 U.8. 779, 819-823 (1995) (adding that “an aspect
of sovereignty is the right of the people to vote for whom they wish™),
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term “State” was to deny the inhabitants of the District the right to vote for voting representation
in the House of Representatives, a consideration of fundamental democratic principles further
supports the conclusion that the use of that term does not necessitate that result.

A republican, that is representative, form of government, is a foundational cornerstone in
the Constitution’s structure; the denial of representation was one of the provocations that
generated the Declaration of Independence and the War that implemented it. Article | creates the
republican form of the national government, and Article IV guarantees that form to its people*

regardless of whether they reside in a District or a State.

21 The right to vote arises out of the “retationship between the people of the Nation and their National Government,
with which the States may not interfere.”™ Term Limits, 514 U.S. at 843 (Kennedy, J.. concurring); see also id. at 844
("The federal right to vote . . . dofes] not derive from the state power in the first instance but . . . belong[s] to the
voter in his or her capacity as a citizen of the United States,”): i at 805 {noting that “*while, in a loose sense, the
right 1o vote for representatives in Congress is sometimes spoken of as a right derived from the states,”™ in fact it
“was a new right, arising from the Constitution itself”) (quoting United States v. Clussic, 313 U1.S. 299, 31415
(1941)); 514 U.S. av 820-21 (noting “that the cight to choose representatives belongs not to the States, but to the
people™).

Mr. DAvVIS [continuing]. And also from Senator Orrin Hatch of
Utah.

Mr. NADLER. Without objection.

[The information referred to follows:]
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POLICY ESSAY

“NO RIGHT IS MORE PRECIOUS IN A FREE
COUNTRY”: ALLOWING AMERICANS IN THE
DISTRICT OF COLUMBIA TO PARTICIPATE
IN NATIONAL SELF-GOVERNMENT

SENATOR ORRIN G. HaTcH*

In this Policy Essay, Senator Orrin Hatch argues for passage of the District of
Columbia Iouse Voting Rights Act of 2007, a bill that neared passage in 2007
but failed to survive a cloture vote in the Senate. The bill would treat the District
of Columbia as a congressional district, granting the District a seat in the House
of Representatives. Focusing on the history of the District’s creation and on ex-
isting case law regarding Congress’s authority over the District, Senator Hatch
argues that Congress has the constitutional authority to grant the District a seat
in the House. Senator Hatch also argues that the 2007 Act would be an appro-
priate means to remedy the District’s lack of voting representation in Congress,
and why il is superior (o past proposals relating to District representation.

In 2005, the world witnessed Iraqis holding up fingers stained with pur-
ple ink, proudly demonstrating that they had voled. Decades earlier, the U.S.
Supreme Court had suggested why such a scene would be so dramatic, stat-
ing that “[n]o right is more precious in a free country than that of having a
voice in the election of those who make the laws under which, as good
citizens, we must live.”" Yel, unlike American cilizens living in the [ilty
states or even outside the United States altogether, Americans living in the
District of Columbia (“the District”) cannot cxercisc this most prccious
right with respect to their national government. Residents of the District are
“Americanized for the purpose ol national and local taxation and arms-bear-
ing, but not for the purpose of voting.” This is simply inconsistent with the
well-recognized principle that “[floremost among the basic principles of
American political philosophy is the right to self-government.”

Efforts to allow District residents to exercise the right of representative
self-government began more than two centuries ago, within months after it

* Member, United States Scnate (R-Utah). B.A., Brigham Young University, 1959; I.D.,
University of Pittsburgh School of Law, 1962. Senator Hatch has been a member of the Senate
Judiciary Committee since 1977 and has chaired both the full committee and its subcommittee
on the Constitution.

! Wesberry v. Sanders, 376 U.S. 1, 17 (1964); see also Powell v. McCormack, 395 U.S.
486, 547 (1969) (“A fundamental principle of our representative democracy is, in Hamilton’s
words, ‘that the people should choose whom they please to govern them.””) (quoting 2 De-
BATES oN THE FEDERAL ConstrrtTionN 257 (Jonathan Elliot ed., 1876)).

2Roy P. Franchino, The Constitutionaliry of Home Rule and National Representation for
the District of Columbia, 46 Geo. L.J. 207, 207 (1957-58) [hereinafter Franchino I].

3 Roy P. Franchino, The Constitutionality of Home Rule and National Representation for
the District of Columbia, 46 Gro. L.J. 377, 377 (1958) |hereinatter Franchino 1I].
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became the seat of national government.* That effort continues today with
the District of Columbia House Voting Rights Act of 2007, which would
give the District one seat in the House of Representatives by treating it as a
congressional district.® Other provisions of the bill would prohibit treating
the District as a slate [or purposes ol Senale representation;” give Ulah an
additional House seat, thereby increasing the total House membership from
435 to 437 seats:® repeal the current law establishing the office of District of
Columbia delegate to the House of Representatives;® and provide for expe-
dited judicial review of any aclion challenging the bill’s conslitutionality.!
Last year, although a majority of Senate and House members registered their
support for this bill, a filibuster kept it from a final Scnate vote."

After briefly reviewing the history of the District’s establishment and
past efforts to give it congressional representation, this Article will explain
why Congress is constitutionally empowered to enact this legislation, and
why it should do so.

I. Twe ESTABLISHMENT OF THE INsTRICT OF COLUMBIA

When the Continental Congress met in Philadelphia during the summer
of 1783, hundreds of Revolutionary War soldicrs surrounded the mecting
site, demanding back pay while “wantonly pointing their muskets to the
windows of the halls of Congress.”'? The Commonwealth of Pennsylvania
and the City of Philadelphia ignored Congress’s requests for military or po-
lice assistancc, and so it was forced to move its proceedings to New Jersey. !
Thus, the nation’s early leaders learned of the dangers of holding congres-
sional meetings under state jurisdiction."* Three months later, the Continen-
tal Congress endorsed the idea of locating the national legislature in a

4 See infra note 42 and accompanying (exL.

58. 1257, 110th Cong. (2007); H.R. 1905, 110th Cong. (2007).

68. 1257 § 2(a)(1).

TIHd. § 2(2)(Q2).

8Id. § 4.

°1d. § 5(a).

o1d §17.

! The House passed its version of the bill, H.R. 1905, on April 19, 2007, by a vote of
241-177. 153 Cong. Rece. H3.593 (daily ed. Apr. 19, 2007). On September 18, 2007, a Senate
vole on a motion (o end debate over the Act [ailed by a vole of 57-42. 153 Conc. Rec.
$11,631 (daily ed. Sept. 18, 2007). Rule 22, Clause 2, of the Standing Rules of the Senate
requires “three-fifths of the Senators duly chosen and sworn” for passage of a motion to end
debate on “any measure, motion, [or] other matter pending before the Senate.” S. Doc. No.
1109, at 16 (2007).

21 Tug WRITINGS OF JAMES MaDisoN 481 (Gaillard Hunt ed., 1900).

13 See Kennera R. BowLiNng, THE CrReaTiON OF WasaNGToN, D.C. 30-34 (1991).

1 See Franchino I, supra note 2, at 209. (“This incident emphasized to Congress the need
for a site of its own, independent of any state control.”).
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“suitable district” over which the federal government would exercise
jurisdiction.’>

America’s founders had that incident in mind when they returned to
Philadelphia four years later to draft the Constitution.’s Apparently without
debale, they gave the new Congress authorily o creale a district [rom land
ceded by states to serve as “the seat of government of the United States”
and to “exercise exclusive legislation in all cases whatsoever” over that dis-
trict.”? In addition to providing the security lacking in 1783, establishing the
nation’s capital outside any of its componenlt states would, as George Mason
argued, avoid “giv[ing] a provincial tincture to national deliberations.”!s
There was little, 1f any, discussion during the framing convention or the rati-
fication debates about whether creation of the District would deprive its fu-
ture residents of the right to participate in congressional elections.!®

During 1788-89, Maryland and Virginia ceded to the United States
land along the Potomac River “to cstablish the capital city” between Alex-
andria and Georgetown.?® It was “widely assumed that the land-donating
states would make appropriate provision in their acts of cession to protect
the residents of the ceded land.”? As James Iredell put it in the North Caro-

1525 JoUrNALS OF THE CONTINENTAL CONGRESS, 1774-1789 714 (Worthington C. Ford
ed.) (1922) (presenting notes from the October 21, 1783 meeting of the Continental Congress).

16 See JunITH BEST, NATIONAL REPRESENTATION FOR THE DisTRICT OF CoLUMBIA 14-15
(1984); Lawrcnee M. Frankel, Comment, National Representation for the District of Colum-
bia: A Legislative Solution, 139 U. Pa. L. Rev. 1659, 1683 (1991); Peter Raven-Hansen, Con-
gressional Representation for the District of Columbia: A Constitutional Analysis, 12 Harv. .
oN Lrais. 167, 191 (1975).

7U.S. ConsT. art. 1, § 8.

13 Tue DeBaTEs IN THE FEDERAL CoNVENTION OF 1787 WHica FrRameD THE CONSTITU-
TION OF THE UNITED STATES OF AMERICA 332 (Gaillard Hunt and James Brown Scott eds.,
1970); see also Tue I'epErRALIST No. 43, at 289 (James Madison) (arguing that the lack of an
independent, permanent capital would, among other things, promote “a dependence of the
members of the general Government, on the State comprehending the scat of the Govern-
ment.”); Orrin G. Hatch, Should the Capital Vote in Congress? A Critical Analysis of the
Proposed D.C. Representation Amendment, 7 Fororiam Urs. L.J. 479, 484 (1978-79) (“"The
inclusion of [the independent capital] provision stemmed from the concern of the Founding
Fathers that the national capital be free from both the disproportionate influence of any state,
and the influence of the states generally.”).

19 See The Authority of Congress to Enact Legislation to Provide the District of Columbia
with Voting Representation in the Iouse of Representatives: Ilearing Before the II. Comm. on
Government Reform, 108th Cong. 7 (2004) (statement of Viet D. Dinh, Professor, Georgetown
Univ. Law Ctr., and Adam Charncs, Partner, Kilpatrick Stockton L.L.I.) [hercinafter Voting
Representation Hearing] (“The delegates to the Constitutional Convention discussed and
adopted the Constitution without any recorded debates on voting, representation, or other
rights of the inhabitants of the yel-lo-be-selected seal of government.”).

201788 Md. Acts 46, 13 Va. Statutes at Large, ch.32, reprinted in D.C. Code Ann.
§ 33-34 (2001). The land ceded by Virginia was ceded back in 1846. Act of July 9, 1846,
ch. 35, 9 Stat. 35.

21 Raven-Ilansen, supra note 16, at 172: see also RicuarD P. BreEss & Lorr ALviNo
McGiLL, CONGRESSIONAL AUTHORITY TO EXTEND VOTING REPRESENTATION TO CITIZENS OF
THE DistricT oF CoLumsia: THE ConsTrTuTioNaLiTy oF H.R. 1905, at 2 (2007), available at
http: // www.acslaw.org/files/Bress %20and %20McGill%200n%20Constitutionality%200f%20
HR%201905.pdf.
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lina ratification debate, those ceding states were expected to “take care of
the liberties of [their] own people.”?

Suffrage was certainly among those liberties, as America’s founders
prized the franchise as central to the political system they were establishing.
Pierce Buller of South Carolina, who served in the Continental Congress and
later in the Senate, said that there was “no right of which the people are
more jealous than that of suffrage” and warned that limiting suffrage would
risk revolution.?* Qliver Cllsworth of Connecticut, who also served in the
Continental Congress and Senate and who became Chiel Justice of the Su-
preme Court, similarly warned that limitations on suffrage could prevent rat-
ification of thc Constitution altogcther.

In ceding their land, Virginia and Maryland took steps to safeguard
their residents’ liberties. They stated as a condition that their jurisdiction
would not end until Congress accepted the cession and took formal control
of the District.> Congress then passed legislation aceepting the ceded land
and agreeing that “operation of the laws” of the ceding states would govern
until Congress would “otherwise by law provide.”* Thus, residents of the
ceded land retained the right to vote in congressional elections in Maryland
and Virginia.”’ As a result, “the citizens enjoyed both local and national
suffrage notwithstanding the fact that the District was a federal jurisdiction
and theoretically under the exclusive control of Congress.”? Thus, as the
result of affirmative legislative acts both by the states and by Congress, dur-
ing this period District residents ceased to be residents of any state but nev-
ertheless could vote in congressional elections.

The District became the seat of national government in December
1800, “and on that date, the citizens of the District became disen-
franchised.”*® Although Congress’s 1790 acceptance of the Virginia and Ma-
ryland cessions had allowed for the continued voting rights of District

224 DeBATES ON THE FEDERAL CONSTITUTION, supra note 1, at 219.

2 Tue RecorDs OF THE FEDERAL CONVENTION oF 1787, at 202-03 (Max Farrand ed.,
1911). Similarly, James Madison wrote that “the right of suffrage is very justly regarded as a
fundamental article of republican government.” Thr Frorraist No. 52 (James Madison).

24 See RECORDS OF THE FEDERAL CONVENTION, supra note 23, at 201.

25 See Equal Representation in Congress: Providing Voting Rights to the District of Co-
lumbia: Hearing Before the S. Comm. on Homeland Security & Governmental Affairs, 110th
Cong. 7 (2007) (statement of Viet D. Dinh) [hereinafter Providing Voting Rights Ilearing]
(“The legislatures of both Maryland and Virginia provided that their respective laws would
continue in force in the territorics they had ceded until Congress both accepted the cessions
and provided for the government of the District.”).

20 Act of July 16, 1790, ch. 28, 1 Stat. 130.

27 See Memorandum [rom Richard Bress and Amanda Reeves (o Waller Smith 6 (May 11,
2007) (on file with author) (stating that the 1790 Act “authorized the District’s residents to
continue voting in Maryland and Virginia.”); Voting Representation Hearing, supra note 19, at
9 (statement of Viet D. Dinh and Adam Charnes) (District residents” “voting rights derived
from Congressional action under the District Clause recognizing and ratifying the ceding
states’ law as the applicable law for the now-federal territory until further legislation.”).

2% Franchino 1, supra note 2, at 214.

2 See id. at 210.

3% Frankel, supra note 12, at 1663.
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residents under state law, the legislation in 1800 failed to provide for their
continued representation under federal law.3' This disenfranchisement of
District residents persists to this day, yet it came about due to no more than
an “historical accident by which D.C. residents lost the shelter of state repre-
senlalion withoul gaining separale participalion in the national legislature.”3?

This brief sketch of the District’s creation suggests several considera-
tions that are important for the present discussion of whether Congress can
and should enact legislation giving District residents representation in the
House. First, the Framers’ purpose in providing for the creation of an inde-
pendent capital city was to “create a Federal District free from any control
by an individual statc,™* and the disenfranchisecment of District residents
was not necessary to accomplish that goal.** Second, consistent with their
philosophical and political commitment to the franchise, America’s founders
had provided for continued congressional representation of District residents
cven after they no longer lived in a state. Therc is no record of anyonc in
Congress, including the many members who had participated in drafting and

31 Providing Voting Rights Hearing, supra note 25, at 8 (statement of Viet D. Dinh).

32 Raven-Hansen, supra nole 16, al 185; see also Frankel, supra note 16, al 1664
(“[R]esidents of the District have the same responsibilities as the residents of any state in the
nation and yet simply because of geography and historical accident, they are controlled by a
national government in which they have no effective representation.”); Memorandum from
Richard Bress and Amanda Reeves to Walter Smith, supra note 27, at 6 (“It was this Act of
Congress—the 1800 legislation—not a judicial interpretation of the Constitution and the Fram-
ers’ intent that took away District residents’ right to vote.”).

33 Franchino I, supra note 4, at 211; see also id. at 213 (“It cannot be overemphasized that
. . . the desire for an area free from state control was paramount.”); Voting Representation
Hearing, supra nole 19, at 7 (statement of Viet D). Dinh and Adam Chames) (“The purpose for
establishing a federal district was to ensure that the national capital would not be subject to the
influences of any state.”).

34 See Jamin B. Raskin, Is This America? The District of Columbia and the Right to Vote,
34 Harv. C.R.—C.L. L. Rev. 39, 77 (1999) (“[T]he historical record is plain that the overrid-
ing purpose of the District Clause was to guarantee that Congress would not be forced to
depend on a state government that could compromisc or obstruct its actions for parochial
reasons. Congress did not intend to disenfranchise citizens within the capital city.”). Some
opponents of the bill making operative Congress’s exclusive legislative authority over the Dis-
trict argued that it would disenfranchise District residents. See Raven-Hansen, supra note 16,
at 176. (“The premise underlying their opposition to the bill—a premise never challenged in
the congressional debates which ensued—was that the location of the seat of government at
the District and the lodging of exclusive legislative authority over the District in Congress
were consistent with continued representation of District residents in Congress.”).

35 Professor Raven-Hansen argues that the ability of District residents to vote in congres-
sional clections between 1790 and 1800 provides “no precedent for the representation of Dis-
trict citizens” today. Raven-Hansen, supra note 16, ar 174. I do not agree. Congress passed
legislation that had the effect of allowing Americans not living in a state to vote in congres-
sional elections. The fact that the entity we now call the District of Columbia had not yet been
formally established is less relevant than the fact that these citizens were no longer residents of
either Maryland or Virginia. See Voting Representation Hearing, supra note 19, at 9 (statement
of Viet D. Dinh and Adam Charnes) (“The critical point here is that during the relevant period
of 1790-1800, District residents were able to vote on Congressional elections in Maryland and
Virginia not because they were citizens of those states—the cession had ended their political
link with those states. Rather, their voting rights derived from Congressional action under the
District Clause recognizing and ratifying the ceding states’ law as the applicable law for the
now-federal territory until further legislation.”) (emphasis in original).
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ratifying the Constitution,*® suggesting that this posed any constitutional
contflict.

Third, in light of the foregoing, there should be actual and substantial
evidence that America’s founders intended to strip District residents of the
{ranchise they wanled for other Americans—and that Dislrict residents pre-
viously had enjoyed—to justify continuing to deny them representation.
That evidence simply does not exist. There is no evidence of “intent on the
part of the authors of the Constitution to . . . exclude residents of the District
{rom voling representation in the local and national assemblies.”” And [i-
nally, it is worth noting that Congress’s authority to enact legislation regard-
ing the District is unparalleled in scope. It has been called “sweeping,”
“plenary,” and “extraordinary,”® and described as surpassing “both the
authority a state legislature has over state affairs and Congress’s authority to
enact legislation affecting the 50 states.”™!

II. Errorts TO GIVE THE DisTRICT CONGRESSIONAL REPRESENTATION

The desire for District residents to have the same voice as other Ameri-
cans in elecling those who govern is not a recent development. As a Con-
gressional Research Service report published in 2007 stated: “One year after
cstablishing the District of Columbia as thc national capital, District re-
sidents began seeking representation in the national legislature. As early as
1801, citizens of what was then called the Territory of Columbia voiced
concern about their political disenfranchisement.”*?

That concern was borne both of the conviction that suffrage is central to
the system of representative self-government America’s founders had estab-
lished and the desire to restore the franchise that District residents had only
recently been able to exercise in electing members of Congress. The Ameri-
cans living in the District were now excluded altogether from such participa-
tion, not because they no longer lived in America; indeed, they had not
moved at all. They did not lose the franchise because they no longer lived in
a state; indeed, Congress provided that they could vote in congressional

3¢ The First Congress included twenty members of the House and Senate who had been
delegates to the Constitutional Convention in Philadelphia, and at least forty-two members
who had been delegates to their states’ ratifying conventions. Louis L. Sirico, Jr., Original
Intent in the First Congress, 71 Mo. L. Rev. 687, 689 (2006).

37 Franchino 1, supra note 2, at 213; see also id. (“At no time during the prolonged de-
bates was there any mention of the effect upon the franchise (whether nationally or locally) of
the then-residents by the cessions and the acceplance by Congress of the ceded territory.”).

3 Voting Representation Hearing, supra note 19, at 1 (2004) (statement of former U.S.
Solicitor General and U.S. Circuit Judge Kenneth W. Starr).

* Hobson v. Tobriner, 255 F. Supp. 295, 299 (D.D.C. 1966).

49 United States v. Cohen, 733 F.2d 128, 140 (D.C. Cir. 1984).

#! Memorandum from Richard P. Bress and Ali I. Ahmad to Walter Smith 2 (Sept. 12,
2006) (on file with author).

"2 EucenE Boyp, CoNG. RESEARCH SERv., DisTrRICT OF CoLtUMBIA VOTING REPRESENTA-
TION IN CONGRESS: AN ANALYSIS OF LEGISLATIVE PRoPOSALs 2 (2007).
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elections even after the land on which they lived was no longer part of a
state. They lost the franchise because Congress, apparently negligently
rather than deliberately, failed to protect under federal law the franchise
these residents had enjoyed under state law once Congress officially started
its work in the District. Early representation advocates argued that District
residents “do not cease to be a part of the people of the United States” and
that “it is violating an original principle of republicanism, to deny that all
who are governed by laws ought to participate in the formulation of them.”*

Building on such early advocacy, official efforls to provide District re-
sidents with congressional representation began as early as 1803.% The most
common vchicle for pursuing this goal has been the constitutional amend-
ment, with more than 150 introduced since 1888.%5 In 1976, an amendment
proposal reached the House floor, but the 229-181 vote fell short of the
necessary two-thirds.* The same proposal passed the House in March 1978
by a vote of 2891274 and passcd the Scnate threc months later by a vote of
67-32.% This amendment would have granted the District full representation
in the Senate and House, changed the way the District participated in elect-
ing the President and Vice President, and given the District a role in the
constitutional amendment process.* With the constitutional threshold of
two-thirds of Congress met, the proposed amendment went before the states
for ratification, but it expired when only 16 states ratified it by the 1985
deadline.

Advocates have also sought to achieve congressional representation for
the District through legislation.s! In the 105th Congress, Delegate Eleanor

3 Avcusrus Brevoort VV()()\)WARI)7 CONSIDERATIONS ON THE GOVERNMENT OF THH
'lERRITORY OF CoLuMBIA, PAPER No. 1 (1801). Augustus Brevoort Woodward, who wrote this
pamphlel eponymously, was a District landowner and member of its city council. Boyb, supra
note 42, at 4.

4 See 12 ANnaLs oF Cong. 493-507 (1803) (discussing various approaches to returning
suffrage or territorial control to District residents); see also, e.g., 21 Conc. Rec. 10,122 (1890)
(statement of Rep. Henry Blair (R-N.H.)) (arguing that denying representation for District
residents is “‘a drop of poison in the heart of the Republic.”).

4 See Boyp. supra note 42, at 3.

46 See H.R.J. Res. 280, 94th Cong. (1976); see also Boyp, supra note 42, at 6 (detailing
the legislative history of H.R.J. Res. 280 and similar proposals).

"7 District of Columbia Voting Rights Amendment, H.R.J. Res. 554, 95th Cong. (1977);
125 Cona. Rec. 5272-73 (1978).

4125 Conag. Rec. 27,260 (1978).

“H.R.J. Res. 554, 95th Cong. § 1 (1977).

S°Boyp, supra note 42, at 6.

5! The fact that most attempts to provide congressional representation for the District have
utilized the constitutional amendment vehicle does not mean that this is the only vehicle by
which the goal may be sought. See S. Rep. No. 107-343, at 6 (2002) (reporting on behalf of the
Senate Committee on Government Affairs the Committee’s belief that “a constitutional
amendment to afford D.C. full Congressional representation would be an effective and appro-
priatc mcans to this end,” but also that “[t]he Committee docs not, however, belicve that a
constitutional amendment is necessary.”). The use of a constitutional amendment, if success-
ful, would be a clear reflection of national consensus and would be virtually impossible to
change. Constitutional amendments are also, of course, very difficult to achieve, as suggested
by the failure of each of the many proposed constitutional amendments on this topic. See supra
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Holmes Norton (D-D.C.)? introduced H.R. 4208, the District of Columbia
Voting Rights Act of 1998.5 This very short bill simply declared: “Notwith-
standing any other provision of law, the community of American citizens
who are residents of the District constituting the seat of government of the
United States shall have [ull voling representation in the Congress.” It had
no provisions for actually implementing such representation, it attracted no
co-sponsors, and it received no hearings.”® Nonetheless, the debate allowed
Delegate Norton to argue that “Congress cannot continue constitutionally to
deny District residents representation in the nalional legislature, but must
and can take all steps necessary to afford them full representation.” She
mtroduced into the Congressional Record a “petition for redress of gricy-
ances” that she said laid out “the constitutional framework that requires that
District citizens be treated like the full American citizens they are.””

In the 107th Congress, Senator Joseph Lieberman (D-Conn.) introduced
S. 3054, the No Taxation Without Representation Act of 20025 This bill
would have provided for the District two Senators and as many House mem-
bers as the District would receive if it were a state.® This bill had ten Senate
co-sponsors, and was reported to the full Senate by the Committee on Gov-
ernmental Affairs, which Senator Lieberman chaired.®”

In the 109th Congress, Senator Lieberman and Delegate Norton intro-
duced, respectively, S. 195! and H.R. 398, the No Taxation Without Repre-
sentation Act of 2005, with the same provisions as the 2002 bill. Although
the Senate and House bills attracted, respectively, fifteen and ninety-four
cosponsors, they received no hearings.®® When he introduced the bill, Sena-
tor Lieberman said that the lack of congressional representation for the Dis-
trict is “a shadow overhanging the democratic traditions of our Nation as a

notes 45-50 and accompanying text. The pursuit of representation through legislation, on the
other hand, is numerically easier to achieve but subject to future repeal or amendment and
open to constitutional challenge.

52 United States territories have been represented by delegates since the Northwest Ordi-
nance of 1787. See Bersy PALMER, CoNG. RESEARCIT SCRV., IERRITORIAL DELEGATES TO TIIE
U.S. Conarrss: Currene Tssuks anp Hisroricar. Backarounn 1 (2006); see also id.
(“Through most of the 19th century, territorial Delegates represented areas that were on the
way to ultimate statehood.”). Americans living in the District have been represented by a
delegate since 1970. See Pub. Pub. L. No. 91-405, Tit. II, § 202, 84 Stat. 848 (1970) (codified
at 2 U.S.C. § 25(a) (2000)). House rules have determined whether delegates may vote in com-
mittee, or in the full House, but their vote has never been able to determine legislative out-
comes. See S. Rep. No. 107-343, at 3 (2002).

S3H.R. 4208, 105th Cong. (1998).

Id §2.

551998 Bill Tracking H.R. 4208 (LEXIS).

26 105 Cona. Rec. 5413 (1998) (Statement of Del. Norton).

7 1d.

%8 S. 3054, 107th Cong. (2002); 148 Cona. Rec. $9901 (daily ed. Oct. 3, 2002).

59'S. 3054, 107th Cong. §§ 4, 5 (2002).

¢ S. Rep. No. 107-343, at 9 (2002).

o1 S. 195, 109th Cong. (2005); 151 Cona. Rec. S604 (2005) (daily ed. Jan. 26, 2005).

S2H.R. 398, 109th Cong. (2005); 151 Cong. Rec. H234 (daily ed. Jan. 26, 2005).

032005 Bill lracking H.R. 398 (LEXIS); 2005 Bill 'lracking S. 195 (LEXIS).
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whole. . . . The right to vote is a civic entitlement of every American citizen,
no matter where he or she resides. It is democracy’s most essential right.”*
He said that America’s founders “placed with Congress the solemn responsi-
bility of assuring that the rights of D.C. citizens would be protected in the
{uture.”s

On the first day of the 110th Congress, Delegate Norton introduced
H.R. 328, the District of Columbia Fair and Equal Voting Rights Act of
2007.% This bill pursued the same goal of District representation but was
dilferent [rom previous legislalion in several important ways. First, and most
obviously, it provided for representation of the District in the House but not
in the Scnate.”” Sccond, it stated that the District *“shall be considered a
Congressional district” for purposes of representation,® whereas in the ear-
lier legislation it was to be characterized “as a State.”® Third, the 2007 bill
provided that the District “may not receive more than one [House] Member
under any rcapportionment of Members.””" Fourth, it dirccted the Clerk of
the House to submit to the Speaker of the House a report “identifying the
State . . . which is entitled to one additional Representative” under the ap-
portionment formula used after the 2000 Census.” Most observers of the
census and reapportionment process believe that Utah would receive that
additional seat.”

Two months later, Delegate Norton introduced H.R. 1433, the District
of Columbia Voting Rights Act of 2007, which superseded her previous
bill.” In addition to the provisions of H.R. 328, this bill would have abol-
ished the office of District of Columbia Delegate™ and required that the new
member granted to one of the states “be elected from the State at large.””
The House Government Reform and Oversight Committee approved, by
voice vote, an amendment that the District would not be considered a state
for purposes of Senate representation™ and voted 24-5 to approve the
amended bill.”” The House Judiciary Committee voted 21-13 to approve the
bill after rejecting several amendments, including a provision that would

54109 Cona. Rec. 604 (2005) (daily ed. Jan. 26, 2005) (statement of Sen. Lieberman).

% Id.

%153 Cona. Rec. H251 (daily ed. Jan. 9, 2007).

9" H.R. 328, 110th Cong. § 3(a) (2007).

% Id.

@ E.g., H.R. 398, 109th Cong. §3 (2005).

79TLR. 328, 110th Cong. § 3(d) (2007).

TLd. § 4(c)(2).

72 See, e.g., S. Rep. No. 110-123, at 3 (2007) (stating that Utah was “the next state in line
lo receive an additional representative based on the 2000 census.”). Ultah would have needed
just 855 more people in its “apportionment population” to gain an additional seat following
the 2000 Census. See Rovce CrockEer, CoNG. REsEarcH SErv., DistrIicT OF CoLuMBIA REP-
RESENTATION: EFFECT ON HoUSE APPORTIONMENT 4 tbl.2 (2007).

73153 Cona. Rec. 112838 (daily ed. Mar. 22, 2007) (statement of Del. Norton).

7*H.R. 1433 § 5, 110th Cong. (2007).

PId. § 4©)(3)(A).

7 H.R. Rep. No. 110-52, at 7 (2007).

77 1d.
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have allowed the Utah legislature to choose whether to elect its additional
representative at-large or to create a new district.”

I objected strongly to this bill’s attempt to dictate to a state how it must
elect a member to Congress. In addition, as I explained in testimony before
the Senate Homeland Security and Governmental Affairs Commillee on
May 15, 2007, I have constitutional concerns about electing an additional
House member at-large. States with a single House member, such as Alaska
or Wyoming, elect that member at-large because the entire state is a single
congressional district. Using this approach in states with multiple members,
however, means that each state resident would be represented by two House
members, twice what residents in cvery other state enjoy. In addition, the
Utah legislature indicated its desire and ability to elect an additional House
member through the normal redistricting process by voting overwhelmingly
to adopt a new redistricting map in December 2006.3° As I said in that same
testimony, “I sce no rcason for Congress to undermine this and imposc upon
Utah a scheme it has not chosen for itself.”s!

As a result, rather than trying to change the House-passed bill, I agreed
to co-sponsor legislation with Senator Lieberman, who once again chaired
the Committee on Governmental Affairs. This effort took the form of S.
1257, the District of Columbia House Voting Rights Act of 2007, which
adheres to the basic provisions of H.R. 1433 but allows Utah to choose for
itself how it will elect its additional House member.??> Committees of both
the House and Senate held multiple hearings on this legislation.®?

III. ConGress Has THE CoNSTITUTIONAL POWER TO GRANT HOUSE
REPRESENTATION TO THE DISTRICT

To be sure, “the fact that basic American political theory supports na-
tional and local franchise for District citizens does not establish the constitu-
tional propriety of such franchise.”® Professor Philip B. Kurland wisely
reminds us that, in constitutional law as in life, “the right answer depends on
the right question.” The constitutional question regarding S. 1257 is
whether the Constitution allows Congress to provide representation for the
District in the House of Representatives through legislation, rather than
through a constitutional amendment.

78 Id. at 34-38.

7 Providing Voting Rights Hearing, supra note 25, at 2 (statement of Sen. Orrin G.
Hatch).

80 8.B. 5001, 56th Leg., 5th Spec. Sess. (Utah 2006).

81 Providing Voting Rights Hearing, supra note 25, at 2 (statement of Sen. Orrin G.
Hatch).

82 See S. 1257 § 4(1), 110th Cong (2007).

83 See, e.g., S. Rep. No. 110-123, at 4-5 (2007).

%4 Franchino II, supra note 3, at 377.

85 Philip B. Kurland, The Origins of the Religion Clauses of the Constitution, 27 Wm. &
Mary L. Rzv. 839, 839 (1986).
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As a preliminary matter, it is clear that Congress possesses the constitu-
tional authority to enlarge the House of Representatives. The Constitution’s
grant of legislative power in Article I directs Congress to determine the
number and allocation of House seats, within certain constitutional con-
straints.® The Conslitution establishes that the number of representatives
“shall not exceed one for every thirty Thousand, but each State shall have at
Least one Representative.”® Today, this means that the House must have a
minimum of 50 members and, based on current population estimates, may
have a maximum ol just over 10,000 members.®® Congress sel the number of
House seats at 435 in 1911, and it remains at that number today.®

Becausce this basic constitutional authority is clear, this Article ad-
dresses whether the Constitution’s provision that the House of Representa-
tives “shall be composed of members chosen every second year by the
people of the several states,”! referred to as the House Composition Clause,
provides an additional limitation on Congress’s authority to determine the
number and allocation of House members. The refined question is thus: Did
the framers of the Constitution intend this clause—by using the word
“states”—to preclude Congress from providing District residents House
representation?

For opponents of S. 1257, the word “states” begins and ends the consti-
tutional debate. District residents may not be represented in the House, they
say, because the District is not a state. Senate Minority Leader Mitch Mc-
Connell (R-Ky.), for example, has called S. 1257 “clearly and unambigu-
ously unconstitutional,” stating that it “contravenes what the framers wrote,
what they intended, what the courts have always held, and the way Congress
has always acted in the past.”? The Bush Administration’s Statement of Ad-
ministration Policy similarly asserts: ““I'he Constitution limits representation
in the House to Representatives of States . . . . The District of Columbia is

86 See U.S. Const. art. I, § 2 (“The actual enumeration shall be made within three Years
after the first Meeting of the Congress of the United States, and within every subsequent Term
of ten Years, in such Manner as they shall by Law direct.”) (emphasis added).

57 1d.

8 The U.S. Census Burcau cstimates the U.S. population to be over 300 million people.
See U.S. Census Bureau, U.S. and World Population Clocks, http://www.census.gov/main/
www/popclock.html (last visited Apr. 12, 2007).

8 Pub. L. No. 62-5, ch. 5, 37 Stat. 13 (1911).

99 RovceE CROCKER, CONG. RESEARCH SERV., THE HOUSE APPORTIONMENT FORMULA IN
TrEORY AND PracTICE 2 (2000). Congress temporarily expanded the House to 437 members
upon the admission of Alaska and Hawaii as states, but the number reverted back to 435
following the 1960 census. See U.S. Census Bureau, Congressional Apportionment—Ilistori-
cal Perspective, http://www.census.gov/population/www/censusdata/apportionment/history.
html (last visited Apr. 12, 2007).

A1 1.S. ConsT. art. 1, § 2.

92153 Cona. Ree. 811,539 (daily ed. Sept. 17, 2007) (statement of Sen. McConnell).
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not a State. Accordingly, congressional representation for the District of Co-
lumbia would require a constitutional amendment.”?

Both the Senate and House should debate, openly and more often,
whether the Constitution allows them to pass individual pieces of legislation.
Such public debale would demonsirate (o our [ellow cilizens our conlinuing
commitment to the Constitution as both the foundation of our government
and the source of limitations on it. I freely admit that there are legitimate
arguments on both sides of the constitutional debate regarding legislation to
grant House representation to the District. As I have lislened and partici-
pated in debates and discussions during the 110th Congress, I have been
impressed that thoughtful experts, Democrats and Republicans, liberals and
conservatives, are indeed on both sides of this question. The considerations
outlined below, however, have led me to believe that “those who drafted the
Constitution did not, by guaranteeing the vote to state residents, intend to
withhold the vote from District residents.”* Because America’s founders did
not intend to prohibit Congress from providing House representation for the
District through legislation, S. 1257 rests on a firm constitutional foundation.

The first consideration is that America’s founders grounded our entire
political system on the principles of self-government and popular sover-
eignty. The Declaration of Independence asserts that government derives its
“Just powers from the consent of the governed.” The Constitution guaran-
tees republican government,” a system of government in which, as James
Madison wrote, power comes from “the great body of the people.”” Alex-
ander Hamilton famously explained the American system of representative
self-government by saying: “Here, sir, the people govern; here, they act by
their immediate representatives.””® Today, his words appear inscribed above
an entrance to the U.S. House of Representatives in the Capitol,” a building
Thomas Jefferson described as “dedicated to the sovereignty of the
people.”1%

I believe that this principle of popular sovereignty is so fundamental to
our Constitution, the existence of the franchise so central, that it ought to
govern absent actual evidence that America’s founders intended that it be

93 ExEcUTIVE OFFICE OF THE PRESIDENT, STATEMENT OF ADMINISTRATION PoLicy: S.
1257—DastricT oF CoLumsia House Voring Rigats Act oF 2007, at 1 (2007), http://www.
whitehouse.gov/omb/legislative/sap/110-1/s1257sap-s.pdf.

94 Memorandum from Richard Bress and Kristen E. Murray to Walter Smith 5 (Feb. 3,
2003) (on file with aulhor).

95 ''uE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776).

9% 1.S. Const. att. 1V, § 4.

97 Tue FeperaLisT No. 39, at 209 (James Madison).

%% Alexander Hamilton, Remarks at the New York Ratifying Convention (June 27, 1788),
in SELECTED WRITINGS AND SPEECHES OF ALEXANDER HamiLTon 228, 229 (Morton J. Frisch
ed., 1985).

” Architect of the Capitol, Quotations and Inscription in the Capitol Complex, http://
www.aoc.gov/ec/ee_quotations.cfm (last visited Feb. 22, 2008).

1% Letter from Thomas Jefferson to Benjamin Latrobe (1812), in THE JEFFERSONIAN
CycLorrpIA 48, 48 (John P. Foley ed., 1900).
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withheld from one group of citizens. The Supreme Court said in 1964 that
the Constitution “leaves no room for classification of people in a way that
unnecessarily abridges” the right of participating in the election of those
who make the laws by which we must live.'® This places a significant bur-
den on those who would argue that the Conslitution, by not providing di-
rectly for such representation itself, actually bars Congress from doing so.
Repeating the dictionary definition of the word “states” does not meet that
burden, and the remaining considerations discussed below convince me that
this burden cannol be mel.

Second, as noted above, the act of setting apart a district for the nation’s
capital provides no cvidence that America’s founders wanted to discn-
franchise the Americans who would live there.!® Rather, “[i]t cannot be
overemphasized that throughout the debates regarding the selection of the
site and the adoption of the District clause, the desire for an area free from
statc control was paramount.”'% Just as discnfranchisement was certainly not
necessary to achieve that goal, correcting that error by providing today for
House representation does not undermine the District’s continuing status as a
jurisdiction separate from the states and under the legislative authority of
Congress.'*

Third, far from indicating an intent to disenfranchise, the evidence
shows that America’s founders intended that District residents retain the
franchise and be represented in Congress. They demonstrated that intention,
as well as their acceptance of legislation as an appropriate means to that end,
by providing for congressional representation of District residents between
1790 and 1800 even though they no longer resided in a state.! The foun-
ders’ strong commitment to the franchise as the very heart of republican
government makes it “inconceivable that they would have purposefully in-
tended to deprive the residents of their capital city of this most basic
right.”'% And the fact that they provided for, and then negated, congres-
sional representation for District residents by legislation leads to the conclu-
sion that, as Representative Tom Davis (R-Va.) has put it, “|w]hat was done
by statute in 1790, and then undone by statute in 1800, can be redone by
statute today.”1%7

19 Wesberry v. Sanders, 376 U.S. 1, 17-18 (1964).

192 See supra notes 18-19, 33-34 and accompanying text.

19 Franchino I, supra note 2, at 213.

194 Raven-Hansen, supra note 16, at 188 (“The question of the District’s subordination to
congressional authority is logically unrelated to the composition of Congress.”).

195 See Voting Representation Hearing, supra note 19, at 8 (statement of Viet D. Dinh and
Adam Charnes) (“The terms of the cession and acceptance illustrate that, in effect, Congress
exercised its authority under the District Clause to grant District residents voting rights coter-
minous with those of the ceding states when it accepted the land in 1790.”).

1% Memorandum from Richard Bress and Kristen E. Murray to Walter Smith, supra note
94, at 7.

197 H.R. Rep. No. 110-52, pt. 1, at 29 (2007).



46

300 Harvard Journal on Legislation [Vol. 45

Fourth, federal courts for nearly two centuries have held that constitu-
tional, legislative, and treaty provisions framed in terms of “states™ can nev-
ertheless apply to the District. They have done so either by interpreting those
provisions to include the District or by holding that Congress may extend to
the District through legislation whal the Conslilution applies Lo the slales.
Article I, section 8, of the Constitution, for example, gives Congress power
to “regulate commerce . . . among the several states.”'® This is the same
phrase, appearing in the same constitutional section, as the House Composi-
lion Clause.'® And in Stoutenburgh v. Hennick,''* the Supreme Courl long
ago held that this reference to “the several states” applies equally to the
District.""!

Similarly, the Sixth Amendment provides that in criminal prosecutions,
“the accused shall enjoy the right to a speedy and public trial, by an impar-
tial jury in the state and [judicial] district wherein the crime shall have been
committed.”"? In Callan v. Wilson,'"? thec Supreme Court held that this right
applies within the District even though it is not a state.!

Federal courts also have held that Congress may, under its exclusive
and plenary legislative authority over the District, treat the District like a
state for certain purposes. For example, Article I, section 2, of the original
Constitution stated that “direct taxes shall be apportioned among the several
states.” 15 This section again contains the same phrase as the House Compo-
sition Clause. Yet in Loughborough v. Blake,''® the Supreme Court held that
Congress could indeed tax the District.!'” Of course, the District was no
more a state then for purposes of taxation than it is today for purposes of
representation. Nonetheless, the Court said that “[i]f the general language
of the constitution should be confined to the States, still the [District
Clause] gives to Congress the power” to treat the District in the same way
that the Constitution treats the states.!!s

Similarly, Article III, section 2, of the Constitution provides that federal
courts may review lawsuits “between citizens of different states.”® In
Hepburn & Dundas v. Ellzey,'** the Supreme Court held that this does not
itself include the District.!® Significantly, however, Chief Justice Marshall
found it “extraordinary” that federal courts would be open to citizens living

1% .S, ConsT. art. I, § 8, cl. 3 (emphasis added).
192 See U.S. CoNsT. art. I, § 2.

110129 U.S. 141 (1889).

U Id at 148.

127.S. Const. amend. VI (emphasis added).
13127 U.S. 540 (1888).

114 See id. at 548-50.

U5 U.S. Consr. artt. I, § 2 (emphasis added).
16 18 U.S. (5 Wheat) 317 (1820).

W7 Id. at 325.

U8 Id at 322-24.

112 U.S. Const. art. III, § 2 (emphasis added).
1206 1].S. (2 Cranch) 445 (1805).

121 See id. at 452-53.
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in states but not to citizens living in the District.’?? And he observed that,
while the Constitution did not itself extend diversity jurisdiction to the Dis-
trict, “this is a subject for legislative, not for judicial consideration.”'?

Indeed, in National Mutual Insurance Co. v. Tidewater Transfer Co.,'*
the Supreme Courl upheld congressional legislation exlending the federal
courts” diversity jurisdiction to the District.'” Two members of the five-to-
four majority would have overruled Hepburn outright,'” while three others
focused on Congress’s exclusive legislative authority over the District as the
basis [or their conclusion.'” As the Courl had done in Loughborough and
again in Hepburn, the plurality held that while the Constitution did not itself
cxtend diversity jurisdiction to the District, Congress could do so by treating
the District as a state for this purpose.’® Thus, “[t]he significance of Tide-
water is that the five justices concurring in the result believed either that the
District was a state under the terms of the Constitution or that the District
Clausc authorized Congress to cnact legislation trcating the District as a
state.”"1%

In District of Columbia v. Carter,'™® the Supreme Court held that since
“the commands of the [Fourteenth] Amendment are addressed only to the
State or to those acting under color of its authority” and “since the District
of Columbia is not a ‘State’ within the meaning of the [Fourteenth] Amend-
ment . . . neither the District nor its officers are subject to its restrictions.”!
Congress could not, therefore, use its authority to enforce the Fourteenth
Amendment!*? as the basis for legislation applying its restrictions on state
authority to the District. The Court suggested, however, that Congress’s sep-
arate and exclusive legislative authority over the District would be a suffi-
cient basis for such legislation.’”® In other words, just as it had done in
Loughborough, Hepburn, and Tidewater, the Court held that Congress

12 1d. at 453.

123 ld'

124337 1J.S. 582 (1949).

123 See id. at 603-04 (upholding Act of April 20, 1940, ch. 117, 54 Stat. 143).

126 See id. at 617-18 (Rutledge, J., concurring).

127 See id. at 603.

128 See id. at 588-89.

12 Voting Representation Hearing, supra note 19, at 13 (statement Viet D. Dinh and
Adam Charncs). For more cxtended analysis of this decision, scc Providing Voting Rights
Hearing, supra note 25, at 11-12 (statement of Viet D. Dinh). See also Franchino II, supra
note 3, at 393-403; Memorandum from Richard P. Bress and Al I. Ahmad to Walter Smith,
supra note 41, at 3—4; Memorandum [rom Rick Bress and Kristen E. Murray (0 Waller Smith,
supra note 94, at 9-10.

130409 U.S. 418 (1973).

BUId. at 423-24.

132U.S. Const. amend. XTIV, § 5 (“The Congress shall have power to enforce, by appro-
priate legislation, the provisions of this article.”).

13 See Carter, 409 U.S. at 428-31. Congress used that authority for this purpose, amend-
ing 42 U.S.C. § 1983 in 1979 to cover the District. Pub. L. No. 96-170, 93 Star. 1284 (1979).
'lThe constitutionality of this statute has never been challenged.
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could, through legislation, apply to the District what the Constitution applies
to states.

Another endorsement of this principle, and the most relevant for the
present discussion, is the decision in Adams v. Clinton."® In Adams, District
residents argued, as Delegale Norton had when she introduced her (irst bill
on District representation, that the Constitution granted them the right to
vote in congressional elections.’*® A three-judge panel of the district court
disagreed, holding that the Constitution granted representation to residents
ol “stales” and, as the Supreme Courl had done in Hepburn, observed (hat
the District is not a state.!*

The court did not, however, hold that the Constitution precludes Con-
gress, acting under its extraordinary and plenary authority over the District,
from providing for such representation through legislation. To the contrary,
the court applied the Supreme Court’s reasoning in Tidewater that Congress
in that casc had used “its Article I power to Icgislate for the District” to
provide for District residents what the Constitution had provided for state
residents.'” Following the Supreme Court’s example in Loughborough,
Hepburn, Tidewater, and again in Carter, the court said that, while it lacked
“authority to grant plaintiffs the relief they seek,” they could “plead their
cause in other venues,”'3® including “the political process.”* The Supreme
Court affirmed this decision,'“* suggesting that Congress can permissibly use
its legislative authority to provide the District with congressional
representation.

Some have read Adams too narrowly and failed to make the distinction,
which the Supreme Court has made for nearly two centuries, between what
the Constitution itself does directly and what Congress may do legislatively.
One Congressional Research Service report, for example, characterizes Ad-
ams as deciding “whether, the Constitution, as it stands today, allows such
representation.”™! The Bush administration’s Statement of Administration
Policy on S. 1257 makes a similar argument, quoting from Adams the state-
ment that “the Constitution does not contemplate that the District may serve
as a state for purposes of the apportionment of congressional representa-

13490 T. Supp. 2d 35 (D.D.C. 2000). affd, 531 U.S. 941 (2000).

135 See id. at 37-38.

136 Id. at 55-56.

137 Id. at 54-55.

138 1d. at 72.

139 1d. at 73.

190 Adams v. Clinton, 531 U.S. 941 (2000).

141 KenNeTH R. THOMAS, CoNG. RESEARCH SERV., THE CONSTITUTIONALITY OF AWARD-
ING THE DELEGATE FOR THE DisTRICT OF COLUMBIA A VOTE IN THE HOUSE OF REPRESENTA-
TIvEs orR THE CommITTEE oF THE WHOLE 4 (2007). Mr. Thomas presented similar conclusions
in testimony before the Senate Judiciary Committee on May 23, 2007. Ending Taxation With-
out Representation: Hearing on S. 1257 Before the S. Comm. on the Judiciary, 110th Cong.
(2007) (statement of Kenneth R. Thomas, Legislative Attorney, Cong. Research Serv.) (em-
phasis added).
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tives.”142 The holding in Adams, however, was far narrower than these state-
ments suggest. The court denied relief on the basis that the Constitution does
not itself grant such representation.!*3 This conclusion is clearly correct, but
it does not address whether Congress may grant House representation under
its authority to legislate [or the District. Former U.S. Solicilor General and
U.S. Circuit Judge Kenneth Starr explained in Senate testimony that legisla-
tion to grant District residents congressional representation “presents an en-
tirely and altogether different set of issues” from the claim rejected in
Adams.** He explained (hat “[w]hile the Conslilution may not alfirmatively
grant the District’s residents the right to vote in congressional elections, the
Constitution does affirmatively grant Congress plenary power to govern the
District’s affairs.”'*5 Indeed, Congress has used its power under the District
Clause “to enact hundreds of other statutes . . . under which the District is
treated like a state . . . .”14¢

Thesc and other similar court decisions' suggest two important consid-
erations for the present analysis. First, the word “states” in various constitu-
tional provisions has not always been given its literal meaning, but has often
been construed to include the District. Second, and more importantly, even
when giving “states” its literal meaning in the constitutional text, courts
have not held that this construction prohibits Congress from accomplishing
through legislation what the Constitution does not itself grant. Decisions
such as Loughborough, Hepburn, Tidewater, Clinton, and Adams support the
proposition that even if the word “states” is not deemed to include the Dis-
trict, Congress may use its unique and plenary legislative authority over the
District to provide for its residents what the Constitution provides for state
residents.

‘These considerations have convinced me that neither a constitutional
amendment nor statehood is necessary for the District’s residents to be
granted representation in the House. I come to a different conclusion, how-
ever, with regard to granting the District representation in the Senate. Article
I, section 3, of the Constitution provides that the Senate shall be composed

142 Executive OFFICE OF THE PRESIDENT, supra note 93, at 1 (quoting Adams, 90 F. Supp.
2d at 46-47) (emphasis added).

142 See Adams, 90 T. Supp. 2d at 72-73.

* Voting Representation Hearing, supra note 19, at 5-6 (statement of Kenneth W. Starr).

145 Id.

116 Memorandum from Richard Bress and Kristen E. Murray to Walter Smith, supra note
94, at 10; see also id. (“These statutes range from the Federal Election Campaign Act, the
federal copyright statute, the Racketeer Influenced and Corrupt Organizations Act, o the fed-
eral civil rights and equal employment opportunity statute, and the federal crime victim com-
pensation and assistance statute.”) (citations omitted).

147 See, e.g., Hobson v. Tobriner, 255 F. Supp. 295, 297 (D.D.C. 1966) (“Although the
District of Columbia is not regarded as a state for many purposes, it is clear that it is a part of
the United States so as to afford the residents certain rights and privileges, such as trial by jury,
presentment by grand jury, and the protections of due process of law.”); Voting Representation
Hearing, supra note 19, at 15-17 (statement of Viet D. Dinh and Adam Charnes); Hatch,
supra note 18, at 501 n.92.
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of two Senators “from each State.”*® The Seventeenth Amendment changed
how those Senators would be chosen, so that today Senators are chosen “by
the people” rather than “by the Legislature” of each state.'*® But that
Amendment did not change the fundamental difference in the nature of
House and Senale representation: the House was designed (o represent peo-
ple, whereas the Senate was designed to represent states.’”® Representative
Davis argues that “a more historically correct reading recognizes that the
Tounders intended that [the House] represent all enfranchised people in
America” and thal “al the (ime the seclion was dralled, the residents of what
would only later become the District of Columbia were among the people of
the scveral states.”' The difference in representation between the House
and Senate was central to the so-called Great Compromise, which balanced
the interests of large and small states in the construction of our bicameral
national legislature,'? and it remains fundamental to the structure of our po-
litical system today. The District’s current status as a non-statc, therefore,
does not bar representation in the House, which is designed to represent
population, but does bar representation in the Senate, which is designed to
represent states.

Moreover, I have long believed that granting Senate representation for
the District would interfere with the Constitution’s grant of “equal suffrage”
for the states in the Senate.’> In 1978, I argued that giving non-state entities
a share of representation in the body designed to represent states would di-
minish that equal suffrage.’* Others, such as Professor Raven-Hansen, have
developed theories such as “nominal statehood” to support legislative provi-
sion for District representation in both the House and Senate.’>> Professor
Raven-Hansen argues that “by the principle of nominal statehood, the Dis-
trict is a state for the purpose of representation,” and that granting the Dis-
trict representation in both houses therefore would not interfere with the

M8 J.S. ConsT. art I, § 3.

42 U.S. Const. amend. XVIL

150 See Providing Voting Rights Hearing, supra note 25, at 2 (statement of Sen. Orrin G.
Hatch); Voting Representation Hearing, supra note 19, at 13 n.57 (statement of Viet D. Dinh
and Adam Charnes); Hatch, supra note 18, at 504-05; see also Wesberry v. Sanders, 376 U.S.
1, 9 (1964) (“[I]t was population which was to be the basis of the House of Representa-
tives.”). I disagree with some proponents of District representation that “this original sharp
dichotomy between the people’s chamber and the states’ chamber has been muted, if not com-
pletcly wiped away, by the Seventeenth Amendment.” Raskin, supra note 34, at 58-39.

STH.R. Rep. No. 110-52, at 30 (2007).

152 See Rovcr CROCKER, CoNG. Ruscarcir Strv., Tie Houst or REPRESONTATIVES AP-
PORTIONMENT FORMULA: AN ANALYSIS OF PrOPOSALS FOR CHANGE AND THEIR IMPACL ON
StaTes 3 (2001). This was “one of the great debates at the Constitutional Convention.” Mon-
tana v. U.S. Dep’t of Commerce, 775 F. Supp. 1358, 1368 (D. Mont. 1991) (O’Scannlain, J.,
concurring in part and dissenting in part).

153 See U.S. Consr. art. V.

154124 Cong. Rec. 26,371 (1978) (statement of Sen. Hatch); see also BEst, supra note
16, at 43-51; STEPHEN MARKMAN, STATEHOOD FOR THE DisTRIcT OF CoLumBbia 31 (1988);
Hatch, supra note 18, at 315-17.

153 See Raven-Hansen, supra note 16, at 189.
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equal suffrage of the states.'>¢ But this sort of theory is insufficient for sup-
porting District representation in the Senate, where actual statehood is what
is constitutionally relevant. And legislation such as S. 1257, which grants
only House representation and treats the District as a congressional district
rather than as a slale, avoids (his constitutional conflict.

The courts have settled the question of whether the Constitution itself
provides House representation for District residents.’” It does not, and I do
not dispute that conclusion. This observation, however, begins rather than
ends the inquiry. The remaining question is the most important one: whether
Congress may do what the Constitution does not. The considerations out-
lincd above'™® convinee me that the answer is ycs. America’s founders did
not intend to suspend the principle of representative self-government for one
group of citizens by permanently disenfranchising District residents. To the
contrary, they provided for congressional representation even though these
citizens no longer lived within a state. Indeed, “the intent of the Founding
Fathers appears to favor national suffrage for the District.”> Consistent
with two centuries of judicial precedent, Congress may do what the Consti-
tution does not by providing for House representation by legislation.

Candidly, my position regarding House representation has changed
even though my opposition to Senate representation for the District remains
the same. Most of the concerns about House Joint Resolution 554 that [
expressed in 1978 are not relevant today because, as I will describe below,
S. 1257 does not contain that proposed amendment’s most problematic pro-
visions. But during the floor debate on House Joint Resolution 554, 1 stated:
“The Constitution refers only to ‘States’ as having representation in the Sen-
ate and the House of Representatives. There is no language to suggest that
any other political entity could qualify for voting representation in either
Chamber.” ¢ Upon further reflection, I have come to believe that my prior
position failed sufficiently to account for the overarching constitutional prin-
ciple of self-government. the specific actions of America’s founders when
they established the District, the relevant judicial precedents, the full extent

156 Id.; see also Boyp, supra note 42, at 16 (setting forth a similar theory of “virtual
statehood” for the District).

157 See Adams v. Clinton, 90 . Supp. 2d 35 (D.D.C. 2000), aff’d, 531 U.S. 941 (2000).

158 See supra notes 95-108 and accompanying text. Other commentators and advocates
have offered additional arguments that the Constitution allows Congress to provide congres-
sional representation for the District through legislation. See, e.g., Frankel, supra note 16, at
1690-705; Memorandum from Walter Smith & L. Elise Dietrich to Del. Eleanor Holmes Nor-
ton, Anthony Williams, Mayor, District of Columbia, Linda Cropp, Chairman, D.C. City
Council, and Robert Rigsby, Counsel, D.C. Corp. 7-8 (May 22, 2002), http://www.dc
appleseed.org/projects/publications/smithsimplelegmemo052202.pdf. Others have argued that
the Constitution actually requires that District residents have the national franchise. See gener-
ally, e.g., Raskin, supra note 34 (arguing that the lack of District representation violates re-
sidents’ rights to due process and equal protection).

13 Franchino I, supra note 3, at 388, 411; see also id. (“‘National representation’ in the
District existed during the transitional period 1790-1800.”).

180124 Cona. Roe. 26,371 (1978) (statement of Sen. Hatch) (emphasis added).
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of Congress’s legislative authority over the District, and the distinction be-
tween the nature of representation in the House and the Senate. Properly
weighing these considerations has led me now to believe that Congress has
the power to provide House representation for District residents through
legislation.

1V. Concress SHoOULD G1vE THE DISTRICT REPRESENTATION IN
THE HousEe

Having cstablished that Congress may pass legislation such as S. 1257,
the question remains whether it should do so. I believe that it should. I agree
with the conclusion of the U.S. Court of Appeals in Adams v. Clinton that
there is a “contradiction between the democratic ideals upon which this
country was tounded and the exclusion of District residents from Congres-
sional representation.”’! One of my predecessors as a Senator from Utah,
George Sutherland, was later appointed to the Supreme Court and wrote for
the Court in 1933:

The District was made up of portions of two of the original states
of the Union, and was not taken out of the Union by the cession.
Prior thereto its inhabitants were entitled to all the rights, guaran-

ties, and immunities of the Constitution . . . . We (hink it is not
reasonable to assume that the cession stripped them of these
rights.!6?

Certainly suffrage tops the list of rights.

‘This is not a new position for me. As | expressed three decades ago
during debate on House Joint Resolution 554, “District residents should en-
joy all the privileges of American citizenship.”'®® These include “the privi-
lege of participating in the electoral process.”'® District residents, [ said
then and continue to believe today, “should have voting rights.”*® Explain-
ing my opposition to that amendment proposal in a more scholarly setting, [
wrote similarly that I did not oppose House Joint Resolution 554 “out of
opposition to providing the citizens of the District with a direct voice in the
affairs of the national government.”'%¢ In fact, [ suggested as an alternative
providing the Disirict “with voling representation in the House ol Repre-

15190 F. Supp. 2d al 72.

1¢2 ()’ Donoghue v. United States, 289 U.S. 516, 540 (1933).

1% 124 Cong. Rec. 26,370 (1978) (statement of Sen. Hatch). During the 1978 debate, [
made “very clear” that “I supported the intent of the amendment.” Id.

164 1d,

15 1d. at 26,371.

1% Hatch, supra note 18, at 480; see also id. at 533 (“Most congressional opponents of
H.J. Res. 554, including this author, were not opposed in principle to providing the citizens of
the District with a direct voice in the affairs of the national government.”).
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sentatives alone.”'” For me, the question has never been about the desirable
ends, but about the appropriate means.

The most appropriate means would provide genuine congressional rep-
resentation for District residents while maintaining other constitutional im-
peralives. I co-sponsored S. 1257 because 1 believe it meets this standard.
This legislation would use Congress’s constitutional authority to provide
House representation without disturbing the essential constitutional and po-
litical structure of our system of government.

In doing so, S. 1257 would avoid the problemalic [eatures of House
Joint Resolution 554, which drew my opposition in 1978. During the 1978
floor debate [ said that section 1 of that resolution was “at the heart of the
difficulty.”'6® Section 1 read: “For the purpose of representation in the Con-
gress, election of the President and Vice President, and article V of this Con-
stitution, the District constituting the seat of government of the United States
shall be treated as though it were a State.”® It thus would have provided for
Senate, as well as House, representation. As explained above, I continue to
oppose Senate representation for the District, and S. 1257 disclaims any ba-
sis for such representation. The Senate Homeland Security and Governmen-
tal Affairs Committee adopted an amendment to S. 1257, offered by Senator
Susan Collins (R-Me.), stating that the District “shall not be considered a
State for purposes of representation in the United States Senate.”'70

There can be no dispute that America’s founders intended for the Dis-
trict to be a political entity separate from the states. In addition, as | have
explained in this Article, I believe that they did not intend that District re-
sidents be disenfranchised in establishing the District. I support both of
these objectives today. For that reason, I continue to oppose both statehood
and Senate representation for the District.'”! Having reconsidered the factors
outlined in this Article, I now support House representation for the District,
a position that addresses the essential “political disability which has no con-
stitutional rationale.”172

While the Constitution guarantees each state at least one House mem-
ber,!7? that number grows as a state’s population grows. Each congressional
district, however, is represented by a single House member. Under S. 1257,
the District would be treated not as a state but as a congressional district for
purposes of House representation, guaranteeing and limiting that representa-

157 [d, al 537.

168 124 Conoc. REc. 26,370 (1978) (statement of Sen. Hatch).

1% Id. at 26,372.

1705, Rep. No. 110-123, at 5 (2007).

171 See latch, supra note 18, at 504-07, 515-17 (arguing against Senate representation for
the District).

172 Raven-Hansen, supra note 16, at 185 (referring to the disenfranchisement of District
residents in Congress).

173 U.S. Consr. art. 1, § 2.
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tion to one member.' In addition, S. 1257 would make no change to the
District’s role in electing the President and Vice President!’> and would have
no effect on its participation in the constitutional amendment process under
Article V. In sum, S. 1257 is a narrowly focused bill that accomplishes a
single important objeclive through a solidly conslilutional means.

Nor has S. 1257 involved the procedural flaws that helped make House
Joint Resolution 554 controversial. During the debate in 1978, I criticized
the tactics that had been used in bringing the bill to the Senate floor.¢ These
included being “asked (o consider the {lawed House version without having
the opportunity to correct some of the provisions which make it unaccept-
ablc to a number of us.”"”” Multiple House and Scnatc committees held pub-
lic hearings on the present legislation, and S. 1257 itself was introduced
precisely because the House version contained an important flaw, requiring
that the new House seat for Utah be elected at-large.!”

Ultimately, therefore, I belicve that S. 1257 mects the goal that [ sct
forth in 1978. I said then that “I would like to see . . . remedied” the fact that
District residents “may not vote for voting representatives” in Congress, but
that House Joint Resolution 554 “is not the way to remedy it.”'” Having
changed my view regarding the constitutionality of providing for House rep-
resentation through legislation, I believe that the present legislation is the
proper way to remedy an injustice that has lasted far too long. Without a
clear constitutional command to the contrary, Americans in the District
should be allowed to participate in selecting a representative, which the Su-
preme Court has called “the essence of a democratic society” and “the heart
of representative government.”30

174 See S. 1257 § 2, 110th Cong. (2007). This limitation to a single House member poses
no conflict with the Supreme Court’s requirement that the population of congressional districts
be “as mathematically equal as reasonably possible.” White v. Weiser, 412 U.S. 783, 790
(1973). Based on the current United States population of approximatcly 304 million, cach
congtessional district has an average population of 699,000. U.S. Census Bureau, supra note
97. 'The District of Columbia’s estimated population of about 588,000 is well below this level.
See 11.S. Census Bureau, National and Stale Population Estimates 2000 to 2007, hitp://www.
census.gov/popest/states/NST-ann-est.html (last visited Apr. 12, 2008). However, the District’s
population exceeds that of Wyoming, which has one congressional district. See id.

7S H.R.J. Res. 554, 95th Cong. (1978) would have repealed the Twenty-Third Amend-
ment, which grants the District participation in electing the President and Vice President by
appointing a number of electors “in no event more than the least populous State.” U.S. CoNsT.
amend. XXIII. While I continuc to support Housc representation for the District, and have
come to believe that legislation to that end is constitutional, I also continue to oppose the
notion, as I argued three decades ago, that “all distinctions between the states and the District
of Columbia [should] be removed.” Halch, supra note 18, al 501.

176124 Cono. REc. 26,371 (1978) (statement of Sen. Hatch).

77 Id.; see also Hatch, supra note 18, at 484 (“H.J. Res. 554 was placed immediately
upon the calendar of the Senate, in circumvention of the normal committee processes, by
means of a highly unusual expediting procedures [sic] invoked by the Senate Majority Leader

178 See supra notes 65-67 and accompanying text.

172 124 Cona. Rec. 26,371 (1978) (statement of Sen. Hatch).

180 Reynolds v. Sims, 377 U.S. 533, 555 (1964).
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This conclusion is reinforced by the fact that Congress today has pro-
vided that Americans living outside of the United States may vote in con-
gressional elections. The Uniformed and Overseas Citizens Absentee Voting
Act'® allows Americans to vote by absentee ballot in “the last place in
which (he person was domiciled belore leaving the Uniled States,”®? as
Congress did for District residents between 1790 and 1800. As such, “the
Act permits voting in federal elections by persons who are not citizens of
any state.”® Similarly, the Supreme Court has held that residents of a fed-
eral enclave within Maryland have a conslitutional right o congressional
representation.'®* As has been noted, “[i]f residents of federal enclaves and
Amcricans living abroad can thus be afforded voting representation, Con-
gress should be able to extend the same to District residents.”$ The right to
vote in congressional elections “belong[s] to the voter in his or her capacity
as a citizen of the United States™3¢ and respects the “relationship between
the people of the Nation and their National Government.”®” That is as truc
about Americans living in the District as it is about Americans living in
Utah. Legislation such as S. 1257, granting the District a full voting member
of the House, supports both the imperative of self-government and the essen-
tial structure on which our political system is built. On Constitution Day,
2006, former U.S. Circuit Judges Kenneth Starr and Patricia Wald wrote in
the Washington Post that such legislation “is consistent with fundamental
constitutional principles; it is consistent with the language of Congress’s
constitutional power; and it is consistent with the governing legal
precedents.” 18

In conclusion, I offer the closing paragraph from a column published
one year later in the Washington Post that I authored along with Sen. Lieber-
man, Rep. Davis, and Delegate Norton:

We do not belicve that the nation’s Founders, fresh from fighting a
war for representation, would have denied representation to the
residents of the new capital they established. Some of these re-
sidents of Maryland and Virginia were undoubtedly veterans of the
Revolutionary War, and residents of both states had voting repre-
sentation. When accepting the land for the District, the First Con-
gress honored a covenant to these first residents to observe

181 Pyb. L. No. 99-410, 100 Stat. 924 (1986) (codificd at 42 U.S.C. § 1973ff (2000)).

18242 U.S.C. § 1973ff-6.

12 Voting Representation Hearing, supra note 19, at 18 (statement of Viet D. Dinh &
Adam Chames).

134 See Evans v. Cornman, 398 U.S. 419, 419, 426 (1970).

15 Memorandum from Richard Bress and Kristen E. Murray to Walter Smith, supra note
94, at 12.

186 J.S. Term Limits, Inc. v. Thornton, 514 U.S. 779, 844 (1995) (Kennedy, J.,
concurring).

187 Id. at 845.

138 Kenneth Starr & Patricia Wald, Op-Ed., Congress Has the Authority to Do Right by
D.C., Wasi1. Post, Sept. 17, 2006, at B8.
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310 Harvard Journal on Legislation [Vol. 45

existing laws of the donor states. They pledged that, when jurisdic-
tion passed to Congress, it would “by law provide” for preserving
the residents’ rights. It is time to fulfill that promise by passing our
historic bill.!s

‘The authors of this statement serve in different houses of Congress, are
members of different political parties, and often have different political goals
that reflect different ideologies. Yet we are the principal sponsors of S. 1257
because we believe Congress may and should provide House representation
for the District.

% Orrin G. Hatch, Joe Lieberman, Tom Davis & Eleanor Holmes Norton, Op-Ed., A Vore
the District Deserves, Wast. Post, Sept. 12, 2007, at A19.
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D.C. voting act is best way to ensure that Utah gets its 4th seat

By Orrin G. Hatch
Published: January 25, 2009

Utahns, more than most, know the importance of the right to vote. The Supreme Court has sald that "no
right is more precious in a free country" than participating in the election of those who govern us. | agree
and support legislation that would provide that right more fully to Utahns and for the first time to Americans
in the District of Columbia

The District of Columbia House Voting Rights Act would give Utah its long-overdue fourth House seat,
Only ane state has a higher number of residents per House member, and that state, Montana, has a single
at-large member representing the entire state. Utah's ratio is 30 percent above the national average. We
need and deserve a fourth House seat and thought the 2000 census would provide it. That experience,
however, showed the danger of putting all our representation eggs in the census basket.

i certainly hope the 2010 census gets it right and that the reapportionment process provides Utah a fourth
House seat. It is not, however, a sure thing. Utah is the fastest-growing state since 2007, but not since the
iast eensus. Projections and hopes are, in the end, simply speculation. Because we must do as much as
we can to get the representation Utah deserves, we need a Plan B,

Some say this bill is unconstitutional. The Constitution states that the House of Representatives "shall be
compoesed of members chosen by the people-of the several states.” Merely observing that the District is
not a state, however, begins rather than ends the matter. Let me mention a few additional factors to
consider.

First, the District did not even exist when the Constitution described House composition in terms of
“states.” Representation and voting rights are the very core of the American pofitical system. There is no
evidence that America's founders intended to exclude some Americans from participation in self-
government.

Second, America's founders did what the bill would do today. Virginia and Maryland ceded land for the
District in 1788. Until the District was formally established in 1800, Congress treated Americans living on
that land as if they still fived in a state so they could be represented in Congress. The bill today would do
exactly the same thing, treating the District as a congressional district so that Americans living there can
be represented in Congress. That land was no more part of a state in 1790 than the District is today. No
one argued then that such legislation violated the Constitution they had written. If Congress could provide
veting rights for District residents by legislation then, Congress can do so today.

Third, courts have ruled for more than 200 years that constitutional provisions framed in terms of "states"
can nonetheless be applied to the District. The original Constitution, for example, provided that direct taxes
be apportioned among "the several states.” Article'T gives Cangress authority to regulate commerce
"among the several states." Article 1l gives federal courts authority to consider lawsuits “between citizens
of different states."

It the word "states” necessarily exciudes the District, then the District cannot be taxed, its commerce
cannot be regulated and its residents may not sue in federal court. Instead of those absurd results, the
courts have ruled that Congress can use iis legislative authority over the District "in all cases whatsoever”

hitp://deseretnews.com/asticle/content/mobile/1,5143,705279860,00.html ?printView=true 2/3/2009
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to accomplish there what the Constitution accomgplishes for states.

Some have suggested giving most of the District back to Maryland. While | agree that the idea has some
appeal, it does not address Utah's need for a fourth House seat and is simply not going to happen. The
1848 retrocession of land to Virginia shows why. That effort was faunched by District residents who
wanted to return to Virginia and succeeded only when the Virginia Legislature concurred. Those residents
had never felt a part of the District, either economically or culturally. Today, however, the District has
become a unified jurisdiction and residents oppose retrocession by at least a three-to-one margin.

The retrocession hilis introduced in the last 20 years prove the point. They each state that retrocession will
oceur only "after the State of Maryland enacts legislation accepting the retrocession.” Maryland will not do
so. Retrocession will not, and should not, be imposed upon citizens and states who oppose it. { find it odd
that some who oppose Congress imposing upon Utah how it should elect a fourth House member want
Cengress to impose upon Maryland that it accept retrocession.

i think Utah would be best served to pursue constitutional legislation that is likely to become taw and wifl, in
fact, provide the fourth seat Utah deserves.

Qrrin G. Hateh is Utah's senior senator.

& 2009 Oasaret News Publishing Company | AR rights reservad

http://deseretnews.com/article/content/mobile/1,5143,705279860,00.htmI?printView=true 2/3/2009
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Mr. Davis. First of all, I want to recognize my former colleague,
Eleanor Holmes Norton, and Mayor Fenty and the long march that
we have had on this issue together, culminating in approval in the
last Congress in the House of Representatives.

We have taken great pains over the years to dispel some sub-
stantial myths surrounding the founding of Washington, DC. The
idea of for the Federal district rose out of an incident that took
place in 1783 while the Continental Congress was in session in
Philadelphia.

When a crowd of Revolutionary War soldiers, who had not been
paid, gathered to protest outside the building, that Congress re-
quested help from the Philadelphia militia. The state refused, and
that Congress was forced to adjourn and reconvene in New Jersey.

It was after that incident the framers concluded there was a
need for a Federal district under solely Federal control for the pro-
tection of the Congress and the territorial integrity of the District.

That is the limit of what the framers had to say about the Fed-
eral district in the Constitution, that there should be one, and it
should be under congressional authority.

After ratification of the Constitution, one of the first issues to
face the new Congress was where to place the Federal district.
Some wanted at a New York. Others wanted it in Philadelphia,
and others on the banks of the Potomac.

These factions started a fierce political battle to decide the mat-
ter, because they believed they were founding a great city, a new
Rome. They expected that this new city to have all the benefits of
the great capitals of Europe. They never once talked about denying
the city’s inhabitants the right to vote.

Finally, Jefferson brokered a deal that allowed the city to be
placed on the banks of the Potomac in exchange for Congress pay-
ing the Revolutionary War debt. New York got the debt paid. Phila-
delphia got the capital for 10 years, and then as now, political deci-
sions were shaped by the issues of the day.

In 1790 Congress passed the Residence Act, giving those people
residing in the District of Columbia the right to vote for Congress.
And they did. There was even a Member of Congress, who resided
in the District during that time, the Virginia side voting with Vir-
ginia, the Maryland side of the District voting with Maryland.

That continued until the seat of government formally shifted to
Washington in 1800. Since no records survive, we may never know
why Congress then passed a stripped down version of a bill offered
by Virginia Congressman “Light Horse Harry” Lee, which simply
stated that laws of Virginia and Maryland have been in effect, hav-
ing been superseded in the District, would apply.

But there is absolutely no evidence the founding fathers, who
had just put their lives on the line to forge a representative govern-
ment, then decided the only way to secure that government was to
deny representation for some of their fellow citizens.

One history aptly described the process as a “rushed and impro-
vised accommodation to political reality necessitated by the des-
perate logic of lame duck political maneuvering.” But the inelegant
compromise ultimately adopted left a decidedly undemocratic acci-
dent in its wake. District residents had no vote in Congress.
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After answering the political question and dispelling historical
myth, we move on to address whether Congress, independent of a
constitutional amendment, has the authority to give the city a right
to vote.

And I have put in the record testimony from Ken Starr and
Orrin Hatch. You are going to hear from Viet Dinh from the Bush
Justice Department later.

Some legal scholars would disagree, but the courts have never
struck down a congressional exercise of the District Clause in the
Constitution. And there is no reason to think the courts would act
now.

Those opposing the bill ignore 200 years of case law and clear in-
struction from the courts that this is a congressional matter requir-
ing congressional solution.

When you read the Constitution, it says “of the several states,”
as my friend has commented, but the Federal Government—if you
go under that, the Federal Government would not be allowed to im-
pose Federal taxes on District residents, because it says “of the sev-
eral states,” but we did by statute.

District residents have no right to a jury trial. You would have
to be from a state to have that right, under the strict reading of
the Constitution. D.C. residents would have no right to sue people
from outside D.C., diversity jurisdiction in Federal courts. Only
people “of the states” have that right under the written word.

The full faith and credit clause would not apply to D.C. That ap-
plies only to states. And the District would be able to pass laws
which interfere with interstate commerce, because the commerce
clause only allows Congress to regulate commerce among the
states.

But because Congress used the District Clause over time and ap-
plied that to the District, there is no reason they couldn’t do that
for voting. In each of those cases the Supreme Court held that Con-
gress can consider the district and state for purposes of applying
these fundamental provisions.

If Congress had the authority to do so regarding these granted
rights and duties, there should be no question we have the same
authority for the most sacred right of every American to live and
participate in a representative republic.

It is now essentially a matter of political will as to whether D.C.
receives a voting Member of Congress are not. And I would add in
Congresses that I have served in, we have stretched these limits
on partial-birth abortion, line item veto and FISA.

All these issues have gone up to the courts, where they were ar-
guable—some cases struck down, because we thought it was the
right thing to do. I hope this Congress will take the same step for
the votes of the District of Columbia.

[The prepared statement of Mr. Davis follows:]

PREPARED STATEMENT OF THE HONORABLE ToM DAVIS,
A FORMER REPRESENTATIVE IN CONGRESS

Thank you, Chairman Nadler and Ranking Member Sensenbrenner, for inviting
me to testify this morning on legislation near and dear to me. I also want to thank
full Committee Chairman Conyers for his steadfast commitment to this legislation,
and of course my friend, Delegate Eleanor Holmes Norton, with whom I've marched
for D.C. voting rights for many years now.
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I think the bill before the Subcommittee continues to be a unique and creative
legislation solution to a vexing and patently unjust problem. It’s a solution that pro-
vides a win-win opportunity for the Congress, and I'm pleased the Subcommittee
has decided to consider it again at the very start of the 111th Congress.

For 207 years the citizens of the District of Columbia have been denied the right
to elect their own fully empowered representative to the nation’s legislature. This
historical anomaly has happened for a number of reasons: inattention, misunder-
standing, a lack of political opportunity, and a lack of will to compromise to achieve
the greater good. I think the stars are aligning in a way that makes those reasons
moot.

I have long stated it is simply wrong for the District to have no directly elected
national representation. How can you argue with a straight face that the Nation’s
Capital shouldn’t have a voting Member of Congress? For more than two centuries,
D.C. residents have fought in 10 wars and paid billions of dollars in federal taxes.
They have sacrificed and shed blood to bring democratic freedoms to people in dis-
tant lands. Today, American men and women continue fighting for democracy in
Baghdad, but here in the Nation’s Capital, residents lack the most basic democratic
right of all.

What possible purpose does this denial of rights serve? It doesn’t make the federal
district stronger. It doesn’t reinforce or reaffirm congressional authority over D.C.
affairs. In fact, it undermines it and offers political ammunition to tyrants around
the world to fire our way.

In spite of my concerns, I was long frustrated by the lack of a politically accept-
able solution to this problem. That all changed after the 2000 census, when Utah
missed picking up a new seat by less than a thousand people. Utah, as you know,
contested this apportionment and lost in court. As I looked at the situation, I real-
ized the predominance of Republicans in Utah and Democrats in the District offered
the solution that had been evading us.

The D.C. House Voting Rights Act would permanently increase the size of Con-
gress by two Members. It’s intended to be partisan-neutral. It takes political con-
cerns off the table, or at least it should.

We also took great pains over the years to dispel some substantial myths sur-
rounding the founding of Washington, D.C. The idea for a federal district arose out
of an incident that took place in 1783 while the Continental Congress was in session
in Philadelphia. When a crowd of Revolutionary War soldiers, who had not been
paid, gathered in protest outside the building, the Congress requested help from the
Pennsylvania militia.

The state refused, and the Congress was forced to adjourn and reconvene in New
Jersey. After that incident, the Framers concluded there was a need for a Federal
District, under solely federal control, for the protection of the Congress and the ter-
ritorial integrity of the capital. So the Framers gave Congress broad authority to
create and govern such a District. That is the limit of what the Framers had to say
about a Federal District in the Constitution—that there should be one and that it
should be under congressional authority.

After ratification of the Constitution, one of the first issues to face the new Con-
gress was where to place this Federal District. Some wanted it in New York. Others
wanted it in Philadelphia, and others on the Potomac. These factions fought a fierce
political battle to decide the matter because they believed they were founding a
great city, a new Rome. They expected this new city to have all the benefits of the
great capitals of Europe. They never once talked about denying that city’s inhab-
itants the right to vote.

Finally, Jefferson brokered a deal that allowed the city to be placed on the banks
of the Potomac in exchange for Congress paying the Revolutionary War debt. New
York got the debt paid and Philadelphia got the capital for ten years. Then as now,
political decisions were shaped by the issues of the day.

In 1790, Congress passed the Residence Act, giving those residing in the new Dis-
trict the right to vote. But while the capital was being established, those living here
were permitted to continue voting where they had before, in Virginia or Maryland.

That continued until the seat of government officially moved to Washington in
1800. Since no records survived, we may never know why Congress then passed a
stripped down version of a bill authored by Virginia Congressman “Light Horse”
Harry Lee, which simply stated the laws of Virginia and Maryland then in effect,
having been superseded in the District, would still apply.

But there is absolutely no evidence the Founding Fathers—who had just put their
lives on the line to forge a representative government—then decided the only way
to secure that government was to deny representation to some of their fellow citi-
zens. One historian aptly described the process as a “rushed and improvised accom-
modation to political reality, necessitated by the desperate logic of lame duck polit-
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ical maneuvering.” But the inelegant compromise ultimately adopted left a decidedly
undemocratic accident in its wake. District residents had no vote in Congress.

After answering the political question, and dispelling historical myths, we moved
on to address whether Congress, independent of a constitutional amendment, had
the authority to give the District a voting Member. Through hearing testimony and
expert opinions, we have established the soundness of that congressional authority.

As Ken Starr, a former appeals court judge here in the District, wrote and testi-
fied, the authority of Congress with respect to the District is “awesome.” We also
received the expert opinion of Viet Dinh, the renowned Georgetown law professor
and former Assistant Attorney General, asserting the power of Congress to do this
legislatively. You will have the pleasure of hearing from Professor Dinh today.

Some legal scholars will disagree, but the courts have never struck down a con-
gressional exercise of the District Clause. There is no reason to think the courts
would act differently in this case.

By now, virtually every Member is aware of the constitutional arguments for and
against. I ask that those who are new to this legislation—let’s fact it, both chambers
look a little different than they did when we started down this road—I ask that they
think carefully about what they hear today, and moving forward. Every first year
law student in the country learns that you can’t just read the Constitution once-
over to figure out what it means. But that’s where the other side’s argument usually
stops and starts on this issue.

Those opposing this bill ignore 200 years of case law and clear instruction from
the court that this is a congressional matter requiring a congressional solution.
Under opponents’ reading of the Constitution:

e The federal government would not be allowed to impose federal taxes on Dis-

trict residents—the Constitution says direct taxes shall be apportioned among

the several states;

District residents would have no right to a jury trial—you have to be from

a state to have that right;

e D.C. residents would have no right to sue people from outside D.C. in the fed-

eral courts—only people from states have that right;

The Full Faith and Credit clause would not apply to D.C.—that applies only

between the states; and,

e The District would be able to pass laws which interfere with interstate com-
merce—the Commerce Clause only allows Congress to regulate commerce
among the several states.

But in each of those cases the Supreme Court has held that Congress can consider
the District a “state” for purposes of applying these fundamental provisions. If Con-
gress has the authority to do so regarding those constitutionally granted rights and
duties, there should be no question it has the same authority to protect the most
sacred right of every American—to live and participate in a representative republic.

It is now essentially a matter of political will as to whether D.C. receives a voting
Member of Congress or not—whether the D.C. delegate becomes D.C.’s representa-
tives. Six years after starting this effort with my friend, Eleanor Holmes Norton,
and countless others, I think that will has reached critical mass. We’ve reached this
point because, quite simply, it’s the right and fair thing to do.

Thank you again, Mr. Chairman and Members of the subcommittee, for giving
this recently-retired Member of Congress an opportunity to testify, and thank you
for giving this legislation the early hearing it deserves.

Mr. CONYERS. [Presiding.] I thank the gentleman.

And without objection, I ask for the following items to be placed
in the record: the testimony of Congressman Dana Rohrabacher,
the testimony of District of Columbia At-large Councilmember
Kwame Brown, and a letter from the government of Utah, Jon
Huntsman.

Without objection, so ordered.

[The information referred to follows:]
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Testimony of Kwame R. Brown
Councilmember
District of Columbia Council
United States House of Representatives
Committee on the Judiciary
Hearing on H.R. 157
January 27, 2009

Mr. Chairman, Congresswoman Eleanor Holmes Norton, members of the
Committee, thank you for the opportunity to éubrﬁit testimony for this important hearing.
I request that my full statement be made a part of the public record.

"The nearly 600,000 residents of the District of Columbia are good American
citizens. We are welcoming neighbors who were friendly and open to all of our fellow
Americans who came for the historic inauguration of President Barack Obama just one
week ago. Just like all of our American citizens, we pay federal taxes, serve c.m federal
juries and have served our country in every conflict since the District was created.

The nearly 600,000 residents of the District of Columbia are my constituents,
neighbors, relatives and childhood friends. I grew up in ‘the District and am fortunate
enough to represent a world class city. Unfortunately, just like my neighbors, T am
relegated to second class citizen in the eyes of the federal government. While District
residents pay federal taxes, we have no say how our federal dollars are spent. Our local . -
legislative body cannot pass laws without the approval (;f Congress. In fact, we are

unable to spend our own city revenue without Congressional approval. Does any other



64

state legislature or city council in the country require such approval or bear s;.lch a
burden?

In fact, the more than half million residents of the District of Columbia, my
neighbors, are the tax base for a city whose infrastructure must support millions of
Virginia and Maryland residents who drive on our streets and use our public facilities
everyday without paying into our local income tax base. Unlike other cities with large
percentages of suburban workers such as New York or Chicago, by law we do not have
the ability to use tax revenues from other jurisdictions. For example, the New York/New
Jersey Port Authority collects money from New York state, New Jersey and Connecticut
commuters to ensure that the infrastructure needs of New York City can be met. But by
law éuch an agreement can not occur with the District. Thus, we have half a million
people paying for roads that up to 3 miilion people drive on every day.

‘While New Yorkers can call up their Senator to express their concerns about
anything ranging from their feelings on the national stimulus package, which I support, to
immigration or whether or not we go to war, we in the District are void of such
representation.

We could, in theory, receive funds from the federal government to pay for our
infrastructure needs. But as most of you know, the best way to get your projects funded
is to go through your House or Senate representative. Unfortunately for the over half
million tax paying residents of the District of Columbia, we don’t have voting members
of Congress to give voice to our local needs.

Despite all the limitations of her office, and despite the fact that she represents a

District with more than a half a million second class American citizens, Eleanor Holmes
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Norton has found a nonpartisan solution as a first step to providing the District with full
voting representation. I support Delegate Norton’s legislation and hope voting members
of Congress will see the urgent need to expedite its passage.

As you are all aware, one of the other discussions being held in these halls this
week is regarding the size and shape of President Obama’s stimulus package. While the
voting repreéentatives of all the other states are pulling together their delegations and
mécting with their representatives to advocate for stimulus projects, the District is left at
a disadvantage in a time of economic crisis.

This is a time for change. This is the right time to take the first step towards full
voting rights for District residents. I urge you to support this legislation and support a

" more equal and representative democracy.
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Testimony of Rep. Dana Rohrabacher
before the Subcommittee on the Constitution, Civil Rights, and Civil Liberties
of the House Committee on the Judiciary
January 27, 2009

Mr. Chairman, the denial of federal voting rights to the residents of the District of Columbia is an
injustice that has persisted for over 200 years, and which must be remedied. However, the
remedy that is fashioned must not violate the Constitution of the United States. That is where I
believe that H.R. 157 fails the test. As you will hear from Prof. Jonathan Turley, the Constitution
is clear that Representatives can only come from states, not from federal enclaves under the
authority of Congress.

Thus, although it appears that with the new lineupin Washington that H.R. 157 will be passed by
the House and Senate and will be signed into law by our new President, it has virtually no chance
of surviving the scrutiny of the U.S. Supreme Court. So the main point of my testimony today is
not to argue against the passage of H.R. 157, which appears to be a foregone conclusion, but to
present to the subcommittee the benefits of my “Plan B”, otherwise known as HLR. 665, the
District of Columbia Voting Rights Restoration Act of 2009.

H.R. 665, is a “Plan B” that’s actually better than “Plan A”. H.R. 665 would restore the rights
that D.C. residents had to vote in Maryland’s federal elections after the creation of the District of
Columbia, but prior to Congress fully exercising its power of “exclusive legislation” over the
District in 1800. By doing so, H.R. 665 provides not just voting representation in the House, but
in the Senate as well, and gives D.C, residents the ability to swing 11 Maryland electoral votes,
rather than the 3 they now have to themselves. And since H.R. 665 provides federal
representation through the state of Maryland, it complies with the Constitution’s requirement that
federal representatives come through states.

Although getting to vote for federal representatives without voting for state officials seems
unusual, it is not unprecedented, and precedent shows it is within congressional authority, The
Uniformed and Overseas Citizens Absentee Voting Act requires states to allow their former
residents (and children of former residents) living abroad to vote in their federal (but not state -
and local) elections. The UOCAVA remains unchallenged on constitutional grounds. Another
example is the federal law that permitied 18-year-olds to vote. After a constitutional challenge,
the portion of the law that required states to allow 18-year-olds to vote in their federal elections
was upheld, while the portion that required states to allow such voting in their state and local
elections was found unconstitutional. That court decision led to the quick ratification of the 26™
Amendment, permitting 18-year-olds to vote in all elections.

Mr. Chairman, when this subcommittee revisits the issue of D.C. federal representation after
H.R. 157,is found to be unconstitutional, H.R. 665 will still be available as a solution. T hope at .
that time that the subcommittee will give it greater consideration than it will give it today.
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The loss of that seat has cost Utah in many ways over the last eight years. In spite
of the fact that we are large enough to merit a fourth member of Congress, the state has
been spread thin with only three members to represent the state’s ever growing
population. That extra member would have been able to serve on other House
Committees and begin the process of gaining seniority and influence within the House,

The Census Bureau certified our state’s apportionment population to be
2,236,714, This population would have been divided among four members instead of
three. Obviously the citizens of Utah would be better served if each member had to serve
559,178 citizens instead of 745,571 citizens they currently serve.

Utah remains one of the nation's fastest growing states. Especially in these
difficult economic times, this continued rapid growth presents our state with a very
challenging matrix of problems. Schools, transportation infrastructure and even
emergency services can become stressed very rapidly in this environment. In each of
these areas, having a fourth Member of Congress would greatly aid the state in delivering
its message to the federal government in Washington.

Additionally, at the insistence of some in Congress during 2006, the state did; in
fact, go through the not insignificant task of drawing a new four-seat map, only to have
Congress fail to enact the legislation.

Obviously, with the passage of two years since 1, along with the Attorney General
of Utah, testified before the Judiciary Comumittee in support of similar legislation, some
may argue that, with the 2010 census only two years away, Utah should simply wait to
gain the 4th congressional seat that reapportionment will presumably create. I reject that
argument for a variety of reasons. First, with every vote cast on important issues in the
House, Utah is currently "under-represented" proportionate to our population. Likewise,
even a year or two of seniority gained in the House and on committees by a fourth
Member of Congress is important to our state. Simply waiting for the representation we
have, in fact, deserved since 2000 is not acceptable.

In short, passing legislation this year to give Utah a fourth seat rights the wrongs
that were committed in the 2000 census, benefits those who suffered most as a result of
those wrongs, and does so in a way that makes sense.

Also, based upon the manmner in which Utah was treated by the Federal
Government in the reapportionment following the 2000 census, you will forgive our
hesitance to place complete confidence in that same bureaucracy and its process to treat
us fairly in 2010. By enacting legislation to grant both the District of Columbia and Utah
seats they deserve, Congress has an opportunity to remove any doubt that justice and
fairness will prevail.
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1 also want to add this point. Thave not extensively studied the constitutionality
of the D.C. Voting Rights Act; however, T am impressed and persuaded by the
scholarship represented in this legislation. The people of Utah have expressed outrage
over the loss of one Congressional seat for the last six years. I share their outrage. T
can’t imagine what it must be like for American citizens to have no representation at all
for more two hundred years. Passage of legislation giving a seat to D.C. and a fourth seat
to Utah is a chance for you to do the right thing and I hope you don’t miss that
opportunity.

Thank you for the Committee's timely consideration of this legislation. The State
of Utah deserves and welcomes the opportunity to gain the additional seat in the House of
Representatives.

Sincerely,

K.

Jon M. Huntsman, Jr.
Governor

Ce: The Honorable I.amar Smith, Ranking Republican
Senator Orrin Hatch
Senator Robert Bennett
Congressman Jim Matheson
Congressman Rob Bishop
Congressman Jason Chaffetz

! Had the Bureau treated all temporary cxpatriates alike by simply (a) not limiting its
overseas enumeration to federal employees, or (b) excluding all non-U.S. residents from
the census, Utah would have had a fourth seat beginning in 2002.
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Mr. CONYERS. Knowing that all of you have important commit-
ments to get to, this Subcommittee excuses you with our thanks for
being with us today. And I thank you.

We will now proceed with our second panel. And I would ask the
witnesses to take their places.

And while they are taking their places, let me mention the fol-
lowing. As we ask questions of our witnesses on the second panel
after their opening statements, the Chair will recognize Members
in the order of their seniority on the Subcommittee, alternating be-
tween majority and minority, provided that the Member is present
when his or her turn arrives.

Members who are not present when they are turned begins will
be recognized after the other Members have had the opportunity to
ask their questions. The Chair reserves the right to accommodate
a Member who is unavoidably late are only able to be with us for
a short time.

I would now like to introduce the distinguished witnesses of our
second panel.

Wayne Henderson is president and CEO of the Leadership Con-
ference on Civil Rights. He is also professor of public interest law
at the University of the District of Columbia School of Law, as well
as a lifelong Washingtonian.

Mr. Henderson and LCCR work with this Committee on numer-
ous matters. We are happy to have him join us today on the issue
of District of Columbia voting rights.

U.S. Army Guard Captain Yolanda Lee began her military career
when she enlisted in the District of Columbia National Guard on
March 2nd, 1993. Captain Lee’s military awards and decorations
include the Bronze Star, the National Defense Service Medal, the
Overseas Service Ribbon, and the Iraqi Campaign Medal. Captain
Lee is a native Washingtonian.

Professor Jonathan Turley joined the George Washington School
of Law faculty in 1990 and serves as a professor of public interest
law. He is also the director of the Environmental Law Advocacy
Center and the executive director of the Project for Older Prisoners.

Professor Turley has testified before the Judiciary Committee on
this proposal in the last Congress, and I might add before this
Committee on many other matters in the past, and we thank him
for appearing before the Committee again today.

Professor Viet Dinh is a professor of law at the Georgetown Uni-
versity Law Center and the founder and principal of Bankrupt As-
sociates. He also served as U.S. assistant attorney general for legal
policy at the U.S. Department of Justice from 2001 until 2003.

Professor Dinh has also appeared before the Judiciary Committee
on this issue in the past.

I am pleased to welcome all of you. Your witness statements will
be made part of the record in its entirety. I would ask you—each
of you—to summarize your testimony in 5 minutes or less.

To help you stay within that time, there is a timing light at your
table. When 1 minute remains, the light will switch from green to
yellow, and then read what the 5 minutes are up.

Mr. Henderson, you may proceed.
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TESTIMONY OF WADE HENDERSON, PRESIDENT & CEO,
LEADERSHIP CONFERENCE ON CIVIL RIGHTS

Mr. HENDERSON. Well, good morning and thank you, Chairman
Nadler, Chairman Conyers, Ranking Member Sensenbrenner,
Members of the Subcommittee. Thank you for the opportunity to
speak today in support of the D.C. House Voting Rights Act.

There is much to be said in support of the DCHVRA, but you will
be pleased to note that I will not attempt to say it all today. Suffice
it to say that from a policy standpoint, there is little that can over-
come the contradiction of the world’s greatest democracy denying
the fundamental right to vote to the citizens of its Nation’s capital.

And yet as a native Washingtonian, as you have acknowledged,
and on behalf of the many longtime residents of this great city, this
bill means a great deal more to it than meets the eye. And so if
you will indulge me briefly, I would like to speak about the
DCHVRA in very personal terms.

Now, as a civil rights advocate, I have devoted much of my life
to speaking out on Capitol Hill on behalf of my fellow Americans.
And throughout the course of my career, I have seen changes that
have made our Nation a better, stronger place, a Nation that more
fully is more fully aligned with its founding principles.

Together, we continue to break down barriers to equality and op-
portunity for Americans from all walks of life.

Late last year, for example, with the help of this Committee,
Congress reauthorized the Americans with Disabilities Act, the
equivalent of the Civil Rights Act of 1964, to persons with disabil-
ities.

Just last week, for example, the Senate completed what the
House began with the passage of the Lilly Ledbetter Fair Pay Act,
a single accomplishment for which we should all be proud.

And now more than ever, especially as evidenced by the pro-
foundly moving and historic presidential inauguration of last Tues-
day, our government at all levels continues to progress toward ex-
tending equal opportunity to all.

Indeed, we have seen great progress in Washington, DC, as well.
When I was born in the old Freedman’s Hospital on Howard Uni-
versity’s campus, the city’s hospitals were segregated along racial
lines by law. That is no longer the case.

Ledroy Park, where I grew up in the shadow of the Capitol and
where I now own a home, was once an all-Black neighborhood by
law and by custom. Today, though, my neighbors include people of
all races and from all around the world.

Even the public accommodations in this city that we now take for
granted—the hotels, the theaters, the restaurants, the private mu-
seums, the things that make Washington a wonderful city—were
once off-limits to those of us born on the other side of the color line.

Thankfully, and I say this quite proudly, we have moved beyond
that time. Yes, Washington, DC, has become a great American city.
Yet in spite of all of the progress we have seen, one thing still has
yet to change, and it is something that brings us here today.

I have never had an opportunity on Capitol Hill to have someone
on Capitol Hill with the real ability to speak out on my own behalf.
For over 200 years my hundreds of thousands of neighbors in this
city and I have been mere spectators to American democracy.
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Even though we pay Federal taxes, fight courageously in wars,
and fulfill all of the other obligations of citizenship, we still have
no say when Congress makes decisions for the entire Nation on
matters like war and peace, taxes and spending, health care, edu-
cation, immigration policy or the environment.

And while we D.C. residents understand the unique nature of
our city and American government, and we recognize Congress’
role, we are not even given the simple dignity of a single vote, even
in decisions that affect only D.C. residents.

Without as much as a single vote cast by any of us, Congress de-
cides matters like which judges will hear purely local disputes
under our city’s laws or how our D.C. government will spend local
tax revenues, and even the words that the city is allowed to print
on the license plates of its residents’ cars.

We were not even able to cast a vote when Congress decided in
recent years to prevent our city officials from using our own tax
dollars to advocate for a meaningful voice in America’s democracy.
It is enough to drive people to jump crates of tea in the Potomac
River.

From a broader civil and human rights perspective, the contin-
ued disenfranchisement of D.C. residents before Congress stands
out as one of the most blatant violations of the most important civil
rights that Americans have: the right to vote.

Without it, without the ability to hold our leaders accountable,
all of our other rights are illusory. Our Nation has made great
progress throughout its relatively young history in expanding the
right to vote, and in the process it has become a genuine role model
for the rest of the world.

In addition to several constitutional amendments expanding the
franchise, the Voting Rights Act of 1965 has long been the most ef-
fective law we have to enforce that right, and it has resulted in a
presidency and the Congress that are undoubtedly more represent-
ative.

Its overwhelmingly bipartisan renewal in 2006 under the then
leadership of Chairman Sensenbrenner and Ranking Member Con-
yers stands out as one of Congress finest moments.

But in spite of this progress, one thing remains painfully clear.
Voting is the language of democracy. If you don’t vote, you don’t
count. And until D.C. residents have a vote in Congress, from a
purely political standpoint, they will not be substantially better off
than African-Americans in the South were prior to 1965.

I see, Mr. Chairman, my time is up, but I do want to make two
additional points. And I will be very quick.

First, I know that Professor Dinh is going to speak about the
constitutional framework in support of this bill, so I won’t dwell on
that. I would like to include, however, in the record a letter from
25 additional constitutional scholars in support of this bill and its
constitutionality.

Mr. NADLER. [Presiding.] Without objection.

[The information referred to follows:]
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Mr. HENDERSON. I should also point out that under constitu-
tional construction, the nature of a constitutional amendment itself
is a rare step only to be taken when in fact all other considerations
for amended or addressing an injustice have been tried.

Surely, there has been no dispute here this morning on the na-
ture of the injustice. The nature of the dispute is on the remedy
to be required. And that is why we believe that the Federal courts
should decide its constitutionality.

And lastly, there is a poll, which you see beside me today. To the
extent that public opinion does have some impact on the delibera-
tions of this Committee, let me say that a Washington Post poll in
2007, considered to be one of the most objective ever taken, points
to 61 percent of the American people supporting the notion of pro-
viding voting rights for D.C. residents by way of legislation.

Thank you, Mr. Chairman, for the opportunity to be with you
today.

[The prepared statement of Mr. Henderson follows:]
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HOUSE VOTING RIGHTS ACT OF 2009

UNITED STATES HOUSE OF REPRESENTATIVES
COMMITTEE ON THE JUDICIARY
SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS,
AND CIVIL LIBERTIES

JANUARY 27, 2009

Chairman Nadler, Ranking Member Sensenbrenner, and members of the Subcommittee, I am
Wade Henderson, President and CEO of the Leadership Conference on Civil Rights (LCCR). 1
appreciate the opportunity to speak before you today regarding LCCR’s strong support for
providing voting rights to the District of Columbia, in general, and for H.R. 157, the “District of
Columbia House Voting Rights Act of 2009” (“DC VRA”), in particular.

LCCR is the nation’s oldest and most diverse coalition of civil rights organizations. Founded in
1950 by Arnold Aronson, A. Philip Randolph, and Roy Wilkins, the Leadership Conference
seeks to further the goal of equality under law through legislative advocacy and public education.
LCCR consists of approximately 200 national organizations representing persons of color,
women, children, organized labor, persons with disabilities, the elderly, gays and lesbians, and
major religious groups. T am privileged to represent the civil and human rights community in
submitting testimony for the record to the Committee — and 1 want to express my strong gratitude
to you for today’s hearing and also for your support over the years in the effort to give DC
residents a meaningful voice in Congress.

In organizing legislative hearings such as this, 1 know that it is common to distinguish between
expert witnesses, on one hand, and affected individuals, or what Congressional staffers
sometimes refer to as “victims,” for lack of a better term, on the other. Interestingly enough, T
feel as though I can speak before you today as both kinds of witnesses. So with my twin roles in
mind, T would like to proceed by discussing what T see as the two basic, fundamental questions
that have brought us here today: first, why this issue? And second, why this approach?

Why this issue?

Tn answering the first question, T would like to begin on a personal level. As a lifelong civil
rights advocate, 1 have always spoken out on Capitol Hill on behalf of my fellow Americans.
And throughout the course of my career, I have seen changes that have made the nation a better,
stronger place, one that is more aligned with its founding principles. We continue to brealc down
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barriers to equality and opportunity for Americans from all walks of life, and now more than
ever, especially in light of the profoundly historical and moving occurrence that the world
witnessed here on Capitol Hill just last Tuesday, our government at all levels continues to more
closely reflect the make-up of our great nation.

T have seen great progress in the District of Columbia as well. When T was born in the old
Freedman’s Hospital, on Howard University’s campus, the city’s hospitals were segregated
along racial lines by law. That is no longer the case.

LeDroit Park, where 1 grew up and where I now own a home, was once an all-black
neighborhood by law and by custom. Today, however, people of all races and from all around
the world live in the area as my neighbors and friends. Gone, too, are the remnants of the system
of de jure separate schooling that sent me to an all-black elementary school, despite the fact that
1 started grade school after the landmark ruling in Brown v. Board of Education had officially
outlawed racial segregation.

Yet one thing still has yet to change for me as a lifelong resident of Washington: in spite of all of
the progress we have seen, and in spite of all of my eftforts to speak out on Capitol Hill on behalf
of other Americans, I have never had anyone on Capitol Hill with a meaningful ability to speak
out on my own behalf. For over 200 years, my hundreds of thousands of neighbors in this city
and 1 have been mere spectators to our democracy. Even though we pay federal taxes, fight
courageously in wars, and fulfill all of the other obligations of citizenship, we still have no voice
when Congress makes decisions for the entire nation on matters as important as war and peace,
taxes and spending, health care, education, immigration policy, or the environment.

And while we DC residents understand the unique nature of our city in the American
constitutional system, and we recognize Congress’ expansive powers in operating the seat of our
federal government, we are not even given a single vote in decisions that affect DC residents and
DC residents alone. Without as much as a single vote cast on behalf of DC residents, Congress
decides which judges will hear purely local disputes under our city’s laws, how it will spend
local tax revenues, and even the words the city is allowed to print on the license plates of its
residents’ cars. Adding insult to injury, we were not even able to cast a single vote when
Congress has decided, in recent years, to prevent our elected city officials from using our own
tax dollars to advocate for a meaningful voice in our democracy.

It is enough to make people feel like dumping crates of tea into the Potomac River.

From a broader civil and human rights perspective, the continued disenfranchisement of DC
residents before Congress continues to stand out as the most blatant violation of the most
important civil right that Americans have: the right to vote. Without it, without the ability to
hold our leaders accountable, all of our other rights are illusory.

Our nation has certainly made tremendous progress throughout history in expanding this right,
including through the 15" 19" and 26" Amendments; and in the process, it has become more
and more of a role model to the rest of the world. The Voting Rights Act of 1965 has long been
the most effective law we have to enforce that right, and it has resulted in a Congress that
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increasingly looks like the nation it represents. Tts overwhelmingly bipartisan renewal in 2006,
under the leadership of then-Chairman Sensenbrenner and then-Ranking Member Conyers,
stands out as one of Congress’ tinest moments in many years.

Tn spite of this progress, however, one thing remains painfully clear: the right to vote is
meaningless if you cannot put anyone into office. Until DC residents have a vote in Congress,
they will not be much better off than African Americans in the South were prior to August 6,
1965, when President Johnson signed the Voting Rights Act into law — and until then, the efforts
of the civil rights movement will remain incomplete.

Their situation will also undermine our nation’s moral high ground in promoting democracy and
respect for human rights in other parts of the world. Indeed, the international community has
been taking notice. In December of 2003, for example, a body of the Organization of American
States (OAS) declared the U.S. in violation of provisions of the American Declaration of the
Rights and Duties of Man, a statement of human rights principles to which the U.S. subscribed in
1948 1 In 2005, the Organization for Security and Cooperation in Europe, of which the U.S. is a
member, also weighed in. Tt urged the United States to “adopt such legislation as may be
necessary” to provide DC residents with equal voting rights 2

Extending voting rights to DC residents is one of the highest legislative priorities of the
Leadership Conference on Civil Rights this year, and will remain so every year, until it is
achieved.

‘Why this approach?

Mr. Chairman, 1 must admit that when former Representative Tom Davis (R-VA) first proposed
pairing a first-ever vote in the House for the District of Columbia with an additional House seat
for Utah, a state that was shortchanged in the last reapportionment of Congressional seats in
2001, T was skeptical. While T greatly appreciated Rep. Davis’ creative effort, T testified before
his committee in 2004 about two concerns that T had with his approach.

First, his bill would have required a mid-decade redrawing of Utah’s federal legislative districts,
a move that 1 believed raised constitutional concerns and that could set a dangerous precedent for
diluting the votes of racial and ethnic minorities. Second, unlike the “No Taxation Without
Representation Act” that Delegate Eleanor Holmes Norton (D-DC) had sponsored in previous
years, 1 was concerned about the fact that the DC VRA would only provide DC residents with a
vote in the House, stopping short of providing the full representation that DC deserves.

A few things have changed, however. For one, in 2006, the Supreme Court settled the issue of
whether mid-decade redistricting is constitutional, by upholding the 2003 redrawing of Texas’
congressional map in League of United Latin American Citizens v. Perry® Tn addition, as the

! lnter-American Commission on Human Rights, Statehood Solidarity Commitiee/United States, Report No, 98/03,
Case 11.204 (Dec. 29, 2003)

2 OSCE Parliamentary Authority, Washington, 72C Declaration and Resolutions Adopted at the Fourteenth Annual
Session, July 1-5, 2005

3126 S, CL 2594 (2006)
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District of Columbia House Voting Rights Act picked up momentum in the 109" and 110%
Congresses, the Governor and the legislature of Utah showed extraordinary care in proposing
Congressional districts that would avoid the kinds of problems that had made me and LCCR so
skeptical of mid-decade redistricting in the first place.

T am also less troubled than Twas before about the fact that the DC VRA only provides DC with
representation in the House. To be sure, LCCR still strongly supports the full representation for
District of Columbia residents in both the House and the Senate. At the same time, T have been
pleasantly surprised at the attention that the debate over the DC VRA has brought to not only the
issue of DC disenfranchisement but also to the more recent unfair dilution of the votes of Utah
citizens, and at the number of new — and in some cases unexpected — allies we have recruited
along the way. While any political compromise involves the risk that it will reduce the
momentum for future progress, T have grown more optimistic that the enactment of this
legislation will mark the beginning of the debate, rather than the end.

At the same time, T recognize that the bill is still not without its critics, and T would like to
address some of the other concerns that have been raised about it. During the last debate over
the DC VRA on the House floor in 2007, T must say T was profoundly disappointed in the
objections that several Members raised. For example, one member referred to the bill as a
“cynical political exercise,”" while another labeled it “a raw power grab by the new Democrat
majority.””

To anyone who would resort to such harsh rhetoric in criticizing the approach taken by the DC
VRA, 1 would simply ask: what is your alternative, and what have you been doing to turn it into
law? Sadly, only a very small number of Members who have opposed the DC VRA would be
able to provide a credible answer to that question. Some opponents have called for returning
most of DC to the state of Maryland, a legitimate but complicated option that T will discuss
below.® Yet when opponents were given two separate opportunities to offer alternative language
that would give DC residents the representation they deserve, through the “motion to recommit”
procedure, retrocession never came up.

Putting aside the more reckless arguments that have been made against the DC VRA, other
opponents have argued that while DC residents deserve Congressional representation, Congress
does not have the power to treat DC as a “state” for the purpose of giving it that representation.
While 1 anticipate that Professor Dinh will respond to this argument more thoroughly, 1 would
like to respond with two brief points.

First, when the District of Columbia was first envisioned, it was primarily created in order to
keep any one state from controlling and possibly harming the seat of the federal government.
The creation of a “no man’s land,” where the most important civil right we have in a democratic

"Rep. Pete Sessions (R-TX), Congressional Record, 110" Cong | 1 Session at 113569 (Apr. 19, 2007)

* Rep. Patrick McHenry (R-NC), Congressional Record, 100" Cong., 1" Session at H3374 (Apr. 19, 2007)
© Former Rep. Ralph Regula (R-OH), Lo his credit, proposed relrocession for a number of vears. Only a ve
number ol his colleagues, however, have supported his elTorls. In April 2007, three days belore the | louse last
attempted to bring the DC VRA to a vote on final passage, Rep. Louie Gohmert (R-TX) introduced a similar
counler-proposal. Rep. Dana Rohrabacher (R-CA) has also offered a construclive — albeit highly-complicated —
allemative 1o retrocession
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system would simply not apply, was not necessary to this end. While there was some debate
over the issue of whether residents of the new district would be represented in Congress, and
while those opposed to initially granting DC representation certainly prevailed with the passage
of the Organic Act of 1801, the decision at the time involved an important trade-off that no
longer applies: long before such developments as the telephone, air travel, and the Internet made
it far easier for citizens across the nation to communicate with their legislators, the very small
population that resided in the District in 1801 did enjoy greater access to Congress than other
citizens had, even in the absence of actual voting representation.” Over the past two centuries,
however, particularly after the abolition of slavery, the size and the relative influence of the
native DC population has changed so drastically that the assumptions made in 1801 simply no
longer apply.

Second, while Article 1, Section 2 of the Constitution does indeed provide that House members
shall be chosen “by the people of the several States,” there is room for disagreement over how
narrowly or broadly the word “state” should be interpreted. In a number of other contexts, the
use of the term “state” in the Constitution has been interpreted to include the District of
Columbia. While there were competing justifications given, a majority of the Supreme Court in
1949 ruled, in National Mutual Insurance Co. v. Tidewater Transfer Co..* that the District could
be treated as a state for the purpose of federal diversity jurisdiction. Few people if any would
argue that the right to a “speedy and public trial” under the Sixth Amendment, or the Equal
Protection clause, does not apply in the District of Columbia, even though their text refers to the
actions of a “state,”

Given these examples, and given the principles on which the then-recent American Revolution
had been based, it is certainly plausible — at the very least — that our Founding Fathers would
have wanted Congress to have maximum leeway in preventing the evil of “taxation without
representation” from ever being imposed on citizens again. In fact, given the current size and
relative political weakness of the DC population today, they most likely would be horrified that
Congress had not addressed it a long time ago.

Because some opponents of the DC VRA remain unconvinced that Congress has the authority to
provide DC representation in the House, T fully expect that they will begin mounting a
constitutional challenge before the ink from President Obama’s signature pen has had a chance to
dry. While T have certainly had my differences of opinion with a number of rulings by the
Roberts Court, 1 for one do not shy away from such a challenge. Indeed, 1 believe that it would
be appropriate for judicial review to occur on an expedited basis,” to remove all doubt about the

? See, ¢.g., remarks of Rep. ITuger in 1803: “Gentlemen, in Jooking at the inconvenience attached to the people of
the Territory, do not sufficiently regard the superior convenienee they possess. Though the citizens may not posscss
Lull political rights, they have a greater influence upon the measure of the Government than any equal number off
citizens in any other part of the Union™ Annals of Congress 489 (Feb. 1803)

337 1.8, 582 (1949)

1 believe that 28 U.S.C. 2284 would already provide for expedited judicial review of the DC VRA. Some

opponents have argued, however, that 28 U.S.C. 2284 is not dircelly applicable to a case in which voling
representation is allocated 1o the District of Columbia, and that Congress should expressly provide jurisdiction for
expedited review. While T believe it is unnecessar “ongress could adopt language similar to what was offered as a
“motion o recommit” during the April 19, 2007 House debate on H.R. 1905, the | 108 Congress” version of the DC
VRA
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bill's constitutionality as quickly as possible. T also believe that while the existence of
constitutional standing under Article 11l must ultimately be determined by the courts, Congress
could appropriately indicate in the bill that it wished Members to have standing to mount a
challenge to it.

Finally, T would like to discuss two alternatives that DC VRA opponents have frequently raised
in past debates over this legislation. While both of them have their merits, and both certainly
represent good-faith contributions to the broader debate over DC representation, they are also
accompanied by serious practical and legal hurdles that would need to be addressed before
LCCR could support either approach.

One alternative is to amend the Constitution to provide DC with Congressional representation.
LCCR would certainly support an effort to amend the Constitution, if it is ultimately deemed
necessary. However, our nation has an extensive legal and political tradition of amending the
Constitution, our nation’s most precious document, only as a last resort when other efforts to
address the problem at hand have been tried and have failed. With regard to DC representation,
and in light of the fact that the Supreme Court has yet to rule definitively on Congress’ authority
to provide representation, T do not believe we are at that point yet.

Retrocession, or returning most of what is currently the District of Columbia to its former home
in Maryland, is another option that has been under discussion for a number of years. The federal
government would retain a small and essentially uninhabited area of DC as a “National Capital
Service Area,” and current DC residents would be given full voting rights as new citizens of
Maryland.

It is also a legitimate topic of discussion, and because Congress returned another portion of the
original District of Columbia to Virginia in 1846, there is also clear legislative precedent for such
an approach. At the same time, however, retrocession would require the consent of Maryland,
and achieving the political consensus necessary to return the District to Maryland could be all
but impossible — and T am inherently wary of the notion that the most important civil right
possessed by more than half a million Americans should depend on the permission of state
government. Furthermore, the political and economic consequences of the move would be
dramatic and far-reaching for the populations of both DC and Maryland. It also could not be
undertaken through legislation alone: Congress and the states would still need to amend the
Constitution in order to repeal the 23" Amendment. Given the drastic nature of the approach, 1
believe that retrocession is premature, and it would require extensive further study.

Ultimately, 1 believe the DC VRA 1is the best approach for Congress to take on behalf of the
residents of both DC and Utah. Tt presents a politically neutral approach, it has a solid chance of
surviving constitutional scrutiny, and unlike the above two options, it can be passed and signed
into law this year. The residents of both DC and Utah have already waited far too long.

This concludes my prepared remarks. Again, T want to thank you for the opportunity to speak
before your committee today. Ilook forward to answering any questions you may have.
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Mr. NADLER. Thank you.
And I now recognize Captain Lee for 5 minutes.

TESTIMONY OF YOLANDA O. LEE, U.S. ARMY GUARD CAPTAIN,
DISTRICT OF COLUMBIA NATIONAL GUARD

Captain LEE. Thank you, Chairman Nadler and Ranking Mem-
ber Sensenbrenner, for permitting me to testify on the District of
Columbia House Voting Rights Act.

My name is Captain Yolanda Lee, and I have been a soldier in
the D.C. Army National Guard for all of my adult life. I am here
today to ask you to approve the D.C. Voting Rights Act that would
allow me, my family and fellow soldiers and residents of my home-
town to have a voting representative in the U.S. House of Rep-
resentatives.

I believe the best way to let you know how much the vote in the
House means to me is to tell my story as a resident who was born
and raised in the Nation’s capital.

My family are lifelong Washingtonians. I am a fourth generation
resident on my father’s side and a third generation through my
mother. I attended D.C. public schools and graduated from Ballou
Senior High School in Southeast Washington, DC, in 1993.

I am a graduate of the University of the District of Columbia,
where I majored in criminal justice. During college, I served in the
Army Reserve ROTC program through Howard—Howard Univer-
sity Consortium Program, because UDC did not have a ROTC.

Upon commissioning, I had the option of leaving the D.C. Na-
tional Guard, but I chose to stay and serve as a part-time soldier
for 2 years and then became a full-time Guardsman.

I am proud to speak to you this morning as a career soldier for
the last 15 years. In 2004, I was deployed to Iraq, where I served
in-country from January 1, 2005, through November 20, 2005.

In Iraq, I was assigned to a Guard transportation unit from Min-
nesota, the 50th Main Support Battalion, which transported people,
supplies and equipment.

As a transportation unit in the middle of what, at the time, was
called a civil war, we were an inviting target for enemy attacks. On
June 28, 2005, I was the combat logistical patrol commander for a
17-vehicle convoy transporting concrete security barriers. The lead
convoy vehicle was hit by a vehicle-borne improvised explosive de-
vice. At the same time, our convoy was attacked by small-arms fire.

I gave the order to return fire on the target and sent a gun truck
to capture the two enemy combatants believed to have been the
trigger of the explosive device, who were attempting to run into a
nearby village.

While my unit was exchanging fire with the enemy, I ordered
them to arrange their vehicles as to protect the soldiers in the vehi-
cle that had been struck by the explosive device, which was then
in flames, and I ordered soldiers to approach the vehicle and pull
out the body of the gunner, who was dead, and a injured passenger,
who survived.

Our unit then surrounded the nearby village and took two enemy
combatants. I was awarded a Bronze Star for my service in Iragq.

One of the reasons we were sent to Iraq was to help bring democ-
racy to that country. In the United States and all over the world,



83

the right of all Iraqi citizens to vote in the new Iraqi legislature
was taken to be the most important sign of the democracy that had
come to the Iraqi people.

In my first month in Iraq, on January 30, 2005, Iraq held its first
free elections in 50 years. Iraqis were able to elect members of the
transitional National Assembly.

For Iraqis, the right to vote for the representatives who decided
the most important issues for the Iraqi people and for their country
was so important that Iraqis overseas, including those born in this
country, were given the franchise to those elections.

Iraqis who believed in the District of—excuse me—Iraqis who
lived in the District of Columbia, even those who were born in this
country had no right to a voting representative in the Nation’s cap-
ital, were given the right to vote in that election, and continued to
vote as well in the election of the permanent legislature, the Coun-
cil of Representatives, that took place less than a month after I left
Iraq.

The first resident of the District of Columbia to die in the Iraq
war was Specialist Daryl Dent, a 21-year old member of the D.C.
National Guard. Specialist Dent gave his life in service to our coun-
try, but his sacrifice also helped Iraqi citizens get the voting rep-
resentation he did not live to see for himself.

After T came home to the District, I voted in the next national
election. Although I was proud to see the Iraqis exercise their right
to vote for voting representation in their new democracy, I could
not vote for such a representative to the U.S. House of Representa-
tives in our country.

Four generations of my family have lived without this right. I am
proud to be an American. I am proud to be a Washingtonian. And
I am proud to be a soldier. That will never change.

But I ask you to change my status as an American citizen, who
pays taxes and serves in war and peace, but is entitled only to a
non-voting delegate in the U.S. House of Representatives.

I ask you to support the D.C. Voting Rights Act. Thank you.

[The prepared statement of Captain Lee follows:]

PREPARED STATEMENT OF YOLANDA O. LEE

Thank you Chairman Nadler and Ranking Member Sensenbrenner for permitting
me to testify on the District of Columbia House Voting Rights Act. My name is Cap-
tain Yolanda Lee, and I have been a soldier in the D.C. National Guard for all of
my adult life. I am here today to ask you to approve the D.C. House Voting Rights
Act that would allow me, my family, my fellow soldiers, and the residents of my
hometown to have a voting representative in the U.S. House of Representatives. I
believe that the best way to let you know how much the vote in the House means
to me is to tell you my story as a resident who was born and raised in the nation’s
capital. My family are life-long Washingtonians. I am a 4th generation resident on
my father’s side and 3rd generation through my mother. I attended D.C. public
schools, and graduated from Ballou Senior High School in Southeast Washington in
1993. I am a graduate of the University of the District of Columbia (UDC), where
I majored in criminal justice. During college, I served in the Army Reserve Officers’
Training Corps (ROTC) through the Howard University Consortium Program, be-
cause UDC does not have a ROTC program. Upon commissioning, I had the option
of leaving the D.C. National Guard, but I chose to stay and serve as a part-time
soldier for two years and then became a full-time Guardsman. I am proud to speak
to you this morning as a career soldier for the last 15 years.

In 2004, I was deployed to Iraq, where I served in-country from January 1, 2005
through November 20, 2005. In Iraq, I was assigned to a Guard transportation unit
from Minnesota, the 50th Main Support Battalion, which transported people, sup-
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plies and equipment. As a transportation unit in the middle of what, at the time,
some called a civil war, we were an inviting target for enemy attacks. On June 28,
2005, T was the combat logistical patrol commander for a 17-vehicle convoy trans-
porting concrete security barriers. The lead convoy vehicle was hit by a vehicle-
borne improvised explosive device. At the same time, our convoy was attacked by
small-arms fire. I gave the order to return fire on the target and sent a gun truck
to capture the two enemy combatants believed to have triggered the explosive de-
vice, who were attempting to run to a nearby village. While my unit was exchanging
fire with the enemy, I ordered them to arrange their vehicles so as to protect the
soldiers in the vehicle that had been struck by the explosive device, which was then
in flames, and I ordered soldiers to approach that vehicle and pull out the body of
the gunner, who was dead, and one injured passenger, who survived. Our unit then
surrounded the nearby village and took two enemy combatants. I was awarded a
Bronze Star for my service in Iraq.

One of the reasons we were sent to Iraq was to help bring democracy to that coun-
try. In the United States and all over the world, the right of all Iraqi citizens to
vote for the new Iraqi legislature was taken to be the most important sign that de-
mocracy had come to the Iraqi people. In my first month in Iraq, on January 30,
2005, Iraq held its first free elections in 50 years. Iraqis were able to elect members
to the transitional National Assembly. For Iraqis, the right to vote for the represent-
atives who decide the most important issues for the Iraqi people and for their coun-
try was so important that Iraqis overseas, including those born in this country, were
given the franchise in those elections. Iraqis who lived in the District of Columbia,
even those who were born in this country and had no right to a voting representa-
tive in the nation’s capital, were given the right to vote in that election, and contin-
ued to vote as well in the election of the permanent legislature, the Council of Rep-
resentatives, that took place less than a month after I left Iraq. The first resident
of the District of Columbia to die in the Iraq war was Specialist Daryl Dent, a 21-
year old member of the D.C. National Guard. Specialist Dent gave his life in service
to our country, but his sacrifice also helped Iraqi citizens get the voting representa-
tion he did not live to see for himself.

After I came home to the District, I voted in the next national election. Although
I was proud to see the Iraqis exercise their right to vote for voting representatives
in their new democracy, I could not vote for such a representative to the U.S. House
of Representatives in our country. Four generations of my family have lived without
this right. I am proud to be an American. I am proud to be a Washingtonian. And
I am proud to be a soldier. That will never change. But I ask you to change my
status as an American citizen who pays taxes and serves in war and peace, but is
entitled only to a non-voting delegate in the U.S. House of Representatives. I ask
for your support of the D.C. House Voting Rights Act.

Mr. NADLER. I thank you, Captain Lee.
I now recognize Professor Turley for 5 minutes.

TESTIMONY OF JONATHAN TURLEY, J.B. & MAURICE SHAPIRO
PROFESSOR OF PUBLIC INTEREST LAW, GEORGE WASH-
INGTON UNIVERSITY LAW SCHOOL

Mr. TURLEY. Thank you, Chairman Nadler, Ranking Member
Sensenbrenner, Members of the Committee.

It is a great honor to appear before you today and to appear with
Professor Henderson and Professor Dinh, and a particular honor to
appear with Captain Lee.

I have many friends on the other side of this debate, including,
I am happy to say, Delegate Eleanor Holmes Norton, who has tire-
lessly and brilliantly represented this District. And regardless of
the problems that I have with the constitutionality of this bill, it
is to her credit and her effort that we have gotten so far.

I think that we can all agree, and I think we have agreed, that
a great wrong has been done to the District. As Westberry said—
as the Supreme Court said in Westberry, there is no right more
precious than the one we are speaking of today.
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But great wrongs are not righted by violating the Constitution.
I have testified for both parties in this Committee on various sub-
jects, various issues. Those issues are very often close questions.

Despite my respect for the people on the other side of this argu-
ment, I do not believe this is a close question. I believe this law
is flagrantly unconstitutional and represents a dangerous and de-
stabilizing act for this institution and for our country.

This is not a debate about the ends of the legislation, but the
means. And in our system of law, in any system that is committed
to the rule of law, it is often as important how we do something
then what we do.

But that doesn’t mean that it is not frustrating. Our Constitution
is very frustrating, particularly when great injustices demand
quick action and our principles stand in the way of our passions.

But standing the way they do here, because there is a way to do
things, there is a way to get a vote for the District, this is not one
of those ways, because in order to do what the Congress appears
about to do, you will manipulate the definition of what is a voting
member in the United States House of Representatives.

There are very few acts quite as dangerous as that. More impor-
tantly, the framers specifically warned against what you are about
to do, because the very stability of our system depends upon who
votes within our Congress.

Now, some may find this obnoxious. Some at the time did. But
the framers did understand what they were doing when they cre-
ated the Federal enclave. It certainly seems illogical. It seems un-
American that you would create a country that has a capital that
has unrepresented people.

I share that view. But there were reasons, and they were clearly
articulated.

It is very much the case that the mutiny in 1783 caused a con-
cern about the status of the capital, and indeed they fled to Prince-
ton. They eventually ended up in New Jersey. And it was very
much on their mind in Philadelphia in 1787. They did not want
that to happen again, and they did not want the security of our Na-
tion’s legislature in doubt.

James Madison and James Iredell spoke clearly about that, but
it is not true that that was the last word the framers had on the
subject. I respect Tom Davis a great deal, but it is simply not true
that the framers said nothing more about the District. The record
is filled with statements about the District, its status and these
problems.

Now, you may wish to ignore those in the sense that you view
them as having very little weight. But you can’t ignore the fact
that the framers did articulate the vision, a vision that many of us
now may find obnoxious.

And there were other reasons. They didn’t want it to be a state,
because they were afraid of the influence that the state would
have, as being the home of the capital. They didn’t like the fact
that one state or particular voting members would have the honor
of representing the capital.

They were afraid of the concentration of power. They were afraid
of developing a capital like London. All of those things were dis-
cussed by the framers.
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Now, there is much talk about the District Clause, but this issue
will be decided on the Composition Clause, not the District Clause.

Article I, Section 2 states clearly what the composition of Con-
gress will be. The District Clause was never meant to trump the
Composition Clause. The Composition Clause is essential to the ap-
paratus, to the structure of the House of Representatives.

Now, states are mentioned about 120 times in the Constitution,
and it is true that sometimes states have different meanings. But
the vast majority of those references to states mean exactly what
it says, a political unit known as a state.

Now, between the time of my last testimony and the current tes-
timony, I will note the Supreme Court has ruled on Heller. And in
Heller, the Supreme Court said quite clearly in referencing the spe-
cific language of several states and each state, in quotations, that
is found in this provision and saying that means a state unit.

The issue at the heart of this debate was answered in Heller.
And I know my time has expired, and what I will say is that I
think that this is a truly Faustian bargain.

We now have the votes to do something about the District resi-
dents. I think they should have full representation, not partial rep-
resentation. But let us not lose this opening, this opportunity by
going down the route of the most unpromising and ill-conceived liti-
gation strategy.

And I submit the rest of my statement for the record. Thank you.

[The prepared statement of Mr. Turley follows:]
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L
INTRODUCTION

Chairman Nadler, Ranking Member Sensenbrenner, members of the
Subcommittee, it is an honor to appear before you today to discuss the proposed
legislative creation of a non-state voting member for the first time in the United States
House of Representatives. H.R. 157 is the latest effort to legislatively mandate such a
vote and my view of this proposal remains unchanged: the legislative creation of a voting
non-state member is a flagrant violation of the Constitution and would create a dangerous
precedent for this institution and this country.

T have many friends on the other side of this debate, including the Hon. Eleanor
Holmes Norton who has tirelessly and brilliantly represented the District of Columbia for
many years. Like many, I believe that it is a terrible injustice for the District residents
not to have a vote in Congress. As Justice Black stated in Wesberry v. Sanders:' “No
right is more precious in a free country than that of having a voice in the election of those
who make the laws under which, as good citizens, we must live. Other rights, even the
most basic, are illusory if the right to vote is undermined.” However, the great wrong
done to the District residents cannot be righted through the violation of the Constitution
itself.

This is not a debate about the ends of legislative action but the means. In a nation
committed to the rule of law it is often as important how we do something as what we do.
This is the wrong means to a worthy end.

In a prior hearing on this proposal in the Senate, Del. Norton told Committee
members that if they are going to vote against this bill, “do not blame the Framers blame
Jonathan Turley.”2 However, I can take neither blame nor credit for the structure and
limitations of our Constitution. It is the world’s most successful constitutional
framework because it is carefully balanced with limited powers between the three
branches. It is a design that can be frustrating at times when injustices demand quick
action. Yet, the very stability and integrity of our system demands that we remain
faithful to its provisions, even when our principles stand in the way of our passions.

Just as there is no debate over the need for a vote for the District, there is no
debate that such a vote can be obtained by other means. Indeed, there is no longer any
claim to be made that the District (or the Democratic Party) lacks the votes needed to take

376 U.S. 1, 17-18 (1964).
Equal Representation in Congress: Providing Voting Rights to the District of
Columbia, Hearing on S. 1257 Before the S. Comm. on
Homeland Sec. & Gov’t Operations, 110th Cong. (2007) [hereinafter Homeland Sec.
Hearing] (testimony of Del. Eleanor Holmes Norton, D-D.C.), available at
http://hsgac.senate.gov/_files/
051507Norton.pdf.
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a constitutional course. The political realities and expediencies that gave raise to this
idea no longer exist. With control of both houses and the White House, the sponsors can
secure a lasting and unassailable vote in the House of Representatives through either
retrocession or a constitutional amendment. Indeed, some republicans have expressed
their support for a constitutional amendment that would allow a voting House member
for the District.

I have often appeared as a witness for both the Democrats and the Republicans on
constitutional and statutory issues. There are many such issues that present close
questions. This is not, in my view, one of them. I continue to consider this proposal to be
one of most premeditated unconstitutional acts by Congress in decades.

While some may view it as obnoxious (and indeed some at the time held the same
view), the Framers most certainly did understand the implications of creating a federal
enclave represented by Congress as a whole. I must respectfully but strongl¥ disagree
with the constitutional analysis offered to Congress by Professor Viet Dinh,” and the Hon.
Kenneth Starr.* The interpretations of Messrs. Dinh and Starr are based on
uncharacteristically liberal interpretations of the text of Article I, which ignore the plain
meaning of the word “states” and the express intent of the Framers. Like others,
including the independent Congressional Research Service, ° I believe that this Congress
cannot legislatively amend the Constitution by re-defining a voting member of this house.
Of course, the language of this legislation is strikingly similar to a 1978 constitutional
amendment that failed after being ratified by only 16 states.® Indeed, in both prior
successful and unsuccessful amendments’ (as well as in arguments made in court),® the

3 This analysis was co-authored by Mr. Adam Charnes, an attorney with the law

firm of Kilpatrick Stockton, LLP. Viet Dinh and Adam Charnes, “The Authority of
Congress to Enact Legislation to Provide the District of Columbia with Voting
Representation in the House of Representatives,” Nov. 2004 found at
http://www.devote.org/pdfs/congress/vietdinh 112004.pdf. This analysis was also
supported recently by the American Bar Association in a June 16, 2006 letter to
Chairman James Sensenbrenner.

Testimony of the Hon. Kenneth W. Starr, House Government Reform Committee,
June 23, 2004.

Congressional Research Service, The Constitutionality of Awarding the Delegate
for the District of Columbia a Vote in the House of Representatives or the Committee of
the Whole, January 24, 2007, at i (concluding “that case law that does exist would seem
to indicate that not only is the District of Columbia not a ‘state’ for purposes of
representation, but that congressional power over the District of Columbia does not
represent a sufticient power to grant congressional representation.”).

6 Likewise, in 1993, a bill to create the State of New Columbia failed by a wide

margin.

! See U.S. Const. XXIII amend. (mandating “[a] number of electors of President
and Vice President equal to the whole number of Senators and Representatives in
Congress to which the District would be entitled if if were a State.”)
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Congress has conceded that the District is not a State for the purposes of voting in
Congress. Now, unable to pass a constitutional amendment, sponsors hope to circumvent
the process laid out in Article V by claiming the inherent authority to add a non-state
voting member to the House of Representatives.

The language of the Constitution is clear and unambiguous. Absent an
amendment to the Constitution, only states may vote on the floor of the United States
House of Representatives. This text is consistent with the constitutional and legislative
history connected with the federal enclave. The textual and historical evidence is laid out
in my academic study, “Too Clever By Half: The Unconstitutionality of Partial
Representation of the District of Columbia in Congress,” which I have attached to this
statement as part of my testimony today. I will not try to reproduce this extensive record,
but I would like to highlight some of the more salient points in my testimony today,
including a recent Supreme Court decision that further undermines the legal arguments
supporting this legislation.

L.
THE ORIGINAL PURPOSE OF CREATING A CAPITOL IN A FEDERAL
ENCLAVE

Today, the notion of a nation with a capitol without voting representation seems
illogical and un-American. However, at the time, the idea of a capitol represented by
Congress as a whole held great practical and symbolic meaning. To understand the
purpose underlying Article I, Section 8, one has to consider the events that led to the first
call for a separate federal district.

On January 1, 1783, Congress was meeting in Philadelphia when they were
surprised by a mob of Revolutionary War veterans demanding their long-overdue back
pay. It was a period of great discontentment with Congress and the public of
Pennsylvania was more likely to help the mob than to help suppress it. Indeed, when
Congress called on the state officials to call out the militia, they refused. To understand
the desire to create a unique non-state enclave, it is important to consider the dangers and
lasting humiliation of that scene as it was recorded in the daily account from the debates:

8 Michel v. Anderson, 14 F.3d 623, 630 (D.C. Cir. 1994) (“despite the House's
reliance on the revote mechanism to reduce the impact of the rule permitting delegates to
vote in the Committee of the Whole, [the government] concede[s] that it would be
unconstitutional to permit anyone but members of the House to vote in the full House
under any circumstances.”).

¢ U.S. Const. Article V (“The Congress, whenever two thirds of both Houses shall
deem it necessary, shall propose Amendments to this Constitution, or, on the Application
of the Legislatures of two thirds of the several States, shall call a Convention for
proposing Amendments, which in either Case, shall be valid to all Intents and Purposes,
as Part of this Constitution, when ratified by the Legislatures of three fourths of the
several States or by Conventions in three fourths thereof . . .”).
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On 21 June 1783, the mutinous soldiers presented themselves, drawn up in the
street before the state-house, where Congress had assembled. [Pennsylvania
authorities were] called on for the proper interposition. [State officials demurred
and explained] the difficulty, under actual circumstances, of bringing out the
militia . . . for the suppression of the mutiny . . . . [It was] thought that, without
some outrages on persons or property, the militia could not be relied on . . . . The
soldiers remained in their position, without offering any violence, individuals only,
occasionally, uttering offensive words, and, wantonly pointing their muskets to
the windows of the hall of Congress. No danger from premeditated violence was
apprehended, but it was observed that spirituous drink from the tippling-houses
adjoining, began to be liberally served out to the soldiers, and might lead to hasty
excesses. None were committed, however, and, about three o'clock, the usual hour,
Congress adjourned; the soldiers, though in some instances offering a mock
obstruction, permitting the members to pass through their ranks. They soon
afterwards retired themselves to the barracks.'®

Congress was forced to flee, first to Princeton, N.J., then to Annapolis and ultimately to

New York City.!!

When the Framers gathered again in Philadelphia in the summer of 1787 to draft a
new constitution, the flight from that city five years before was still prominent in their
minds. Madison and others called for the creation of a federal enclave or district as the
seat of the federal government — independent of any state and protected by federal
authority. Only then, Madison noted, could they avoid “public authority [being] insulted
and its proceedings . . . interrupted, with impunity.”'? Madison believed that the physical
control of the Capitol would allow direct control of proceedings or act like a Damocles’
Sword dangling over the heads of members of other states: “How could the general
government be guarded from the undue influence of particular states, or from insults,
without such exclusive power? If it were at the pleasure of a particular state to control the
sessions and deliberations of Congress, would they be secure from insults, or the
influence of such a state?”'® James Iredell raised the same point in the North Carolina
ratification convention when he asked, “Do we not all remember that, in the year 1783, a
band of soldiers went and insulted Congress””14 By creating a special area free of state
control, “[i]t is to be hoped that such a disgraceful scene will never happen again; but that,
for the future, the national government will be able to protect itself.”!

10 25 Journals of the Continental Congress 1774-1789, at 973 (Gov't Printing Office
1936)(1783)

Turley, supra, at 8.
2 The Federalist No. 43, at 289 (Madison, 1.) (James E. Cooke ed., 1961).
1 3 The Debates in the Several State Conventions on the Adoption of the Federal
Constitution as Recommended by the General Convention at Philadelphia in 1787 433
(Madlson J.) (Jonathan Elliot, ed., 2d ed. 1907).

4 The Debates in the Several State Conventions on the Adoption of the Federal
Constitution, supra, reprinted in 3 The Founders’ Constitution 225 (Philip B. Kurland &
Ralph Lemner eds., 1987).

R 2
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In addition to the desire to be free of the transient support of an individual state,
the Framers advanced a number of other reasons for creating this special enclave.'®
There was a fear that a state (and its representatives in Congress) would have too much
influence over Congress, by creating “a dependence of the members of the general
government.”"” There was also a fear that symbolically the honor given to one state
would create in “the national councils an imputation of awe and influence, equally
dishonorable to the Government and dissatisfactory to the other members of the
confederacy.”® There was also a view that the host state would benefit too much from
“[t]he gradual accumulation of public improvements at the stationary residence of the
Government.”” Finally, some Framers saw the capitol citzy as promising the same
difficulties that London sometimes posed for the English. ? London then (and now) often
took steps as a municipality that challenged the national government and policy. This led
to a continual level of tension between the national and local representatives.

The District was, therefore, created for the specific purpose of being a non-State without
direct representatives in Congress. The original motivating purposes behind the creation
of the federal enclave no longer exist. Madison wanted a non-state location for the seat
of government because “if any state had the power of legislation over the place where
Congress should fix the general government, this would impair the dignity, and hazard
the safety, of Congress.”™" There is no longer a cognizable “hazard [to] safety” but there
were clearly articulated reasons — both security and symbolic — that motivated the current
status for the District.

16 The analysis by Dinh and Charnes places great emphasis on the security issue and

then concludes that, “[d]enying the residents of the District the right to vote in elections
for the House of Representatives was neither necessary nor intended by the Framers to
achieve this purpose.” Dinh & Charnes, supra. However, this was not the only purpose
motivating the establishment of a federal enclave. Moreover, the general intention was
the creation of a non-state under complete congressional authority as a federal enclave.
The Framers clearly understood and intended for the District to be represented
derivatively by the entire Congress.
7 The Federalist No. 43, at 289 (Madison, J.) (James E. Cocke ed., 1961).

Id.
Y
2 Kenneth R. Bowling, The Creation of Washington, D.C.: The Idea and Location
of The American Capitol 76 (1991).
A 3 The Debates in the Several State Conventions on the Adoption of the Federal
Constitution as Recommended by the General Convention at Philadelphia in 1787 89
(Madison, J.) (Jonathan Elliot ed., 2d ed. 1907).
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1L
THE CONSTITUTIONAL FRAMEWORK

In my view, this current debate should begin and end with the text of the
Constitution, which clearly bars the creation of a new form of voting member in
Congress.

1. The Composition Clause. Article 1, Section 2 is the most obvious and
controlling provision in this controversy — not the District Clause. The Framers defined
the voting membership of the House in that provision as composed of representatives of
the “several States.” Conversely, the District Clause was designed to define the power of
Congress within the federal enclave.

The language of Article I, Section 2 is a model of clarity:

The House of Representatives shall be composed of Members chosen every
second Year by the People of the several States, and the Electors in each State
shall have the Qualifications requisite for Electors of the most numerous Branch
in the States Legislature.

An interpretation of the Composition Clause clearly turns on the meaning of
“states.” A review of the Constitution shows that this term is used 120 times in the
Constitution. It is true that the reference to “states” can have different meanings in the
Constitution. See District of Columbia v. Heller, 128 S. Ct. 2783, 2800 (2008). However,
that does not mean that any reference to “states” is therefore devoid of a fixed meaning.
To the contrary, the Supreme Court has repeated stressed that most of these references
refer to the actual state unit. Indeed, only a handful of references to “states” have been
given an alternative meaning. Recently, in Heller, the Court stressed that “several states™
are references to the actual state unit and proceeded to include the references to “each
state” as having that same meaning. /d. (noting that “the reference is to the several States
— ‘each state,” ‘several states,” ‘any state,” ‘that state,” ‘particular states,” ‘one state,” ‘no
state.””). The Court’s opinion in Heller directly contradicts arguments made by
supporters in prior hearings that the reference to “several states” and “each State” could
be read to apply to territories and federal enclaves.

On its face, the reference to “the people of the several states” is a clear restriction
of the voting membership to actual states. The reference to “states” is repeated in the
section when the Framers specified that each representative must “when elected, be an
inhabitant of that State in which he shall be chosen.” Moreover, the reference to “the
most numerous Branch in the States Legislature™ clearly distinguishes the state entity
from the District. The District had no independent government at the time and currently
has only a city council. Indeed, Congress is considered the legislature for the District and
retains such authority even after delegating Home Rule authority. If the District is a state
for the purposes of the Composition Clause, the interpretation produces a bizarre

2 U.S. Const. Art. I, Sec.2.
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meaning where both the District government and Congress would be able to set
qualifications for members. It would also allow Congress to dictate the qualifications of
this one member as opposed to the other 435 members.

In Article I, the drafters refer repeatedly to states or several states as well as state
legislatures in defining the membership of the House of Representatives. As the Court
has noted, “[a] state, in the ordinary sense of the Constitution, is a political community of
free citizens, occupying a territory of defined boundaries, and organized under a
government sanctioned and limited by a written constitution, and established by the
consent of the governed.””

The District’s position is not helped by the fact that it appears to define itself as a
state or a non-state depending on the circumstances and objectives of the moment. In the
Parker case, for example, the District insisted that it could not be viewed as a state for the
purposes of an individual’s right to bear arms. This argument was particularly alarming
since there is universal agreement that the individual rights contained in the Bill of Rights
apply to citizens of the District as citizens of the United States. Yet, while arguing before
Congress that it must be considered the equivalent of a state and citing the bill of rights in
support of that claim, the District was a few blocks away arguing that it cannot be
considered a state for the purposes of the Second Amendment. While it lost this case
before both the D.C. Circuit™ and the Supreme Court, it prevailed in convincing the
dissenting judge in the D.C. Circuit. It was a Pyrrhic victory to be sure. In an opinion
directly undermining its current position, Judge Karen Lecraft Henderson wrote:

The Supreme Court has long held that “State™ as used in the Constitution refers to
one of the States of the Union . . . In fact, the Constitution uses “State’ or
“States” 119 times apart from the Second Amendment and in 116 of the 119, the
term unambiguously refers to the States of the Union. Accepted statutory
construction directs that we give “State™ the same meaning throughout the
Constitution.

Parker v. District of Columbia, 478 F.3d 370, 408 (D.C. Cir. 2007); see also id. at 408
(“In its origin and operation . . . the District is plainly not a *State’ of the Union.”). Thus,
while the majority ruled that the second amendment applied to all citizens as an
individual right, the only judge to rule for the District based her decision squarely on the
fact that the District is not within the meaning of a state under the Constitution.

A fluid definition of “several states” under the Composition Clause to include
non-states makes various provisions unintelligible or unworkable. For both the
composition of the House and Senate, the defining unit was that of a state with a distinct
government, including a legislative branch. For example, before the 17" Amendment in
1913, Article I read: “The Senate of the United States shall be composed of two Senators

23

o Texas v. White, 74 U.S. (7 Wall.) 700, 721 (1868).

The D.C. Circuit did not rule that the District was a state, but that this is a right
held by all citizens under the Bill of Rights.
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from each state, chosen by the Legislature thereof . . .” For much of its history, the
District did not have an independent government, let alone a true state legislative branch.

There is also the Qualification Clause under which members must have “the
Qualifications requisite for Electors of the most numerous Branch of the State
legislature” in Article I, Section 2. Obviously, the District has no state legislature and
was never intended to have such a state-like structure. Moreover, as noted below, if
Congress can manipulate the meaning of the Qualifications, it can change not just the
voting members of Congress but their basic qualifications to serve in that capacity.

The drafters also referred to the “executive authority™ of states in issuing writs for
special elections to fill vacancies in Article I, Section 2. Like the absence of a legislative
branch, the District did not have a true executive authority.

Article I also requires that “[n]o person shall be a Representative who shall not . . .
be an Inhabitant of that state in which he shall be chosen.” The drafters could have
allowed for inhabitants of federal territories or the proposed federal district. Instead, they
chose to confine the qualification for service in the House to being a resident of an actual
state.

In the conduct of elections under Article I, Section 4, the drafters again mandated
that “each state” would establish “[t]he Times, Places, and Manner.” This provision
specifically juxtaposes the authority of such states with the authority of Congress. The
provision makes little sense if a state is defined as including entities created and
controlled by Congress.

Article I also ties the term “several states” to the actual states making up the
United States. The drafters, for example, mandated that “Representatives and direct
Taxes shall be apportioned among the several states which may be included within this
union, according to their respective Numbers.” The District was neither subject to taxes
at the beginning of its existence nor represented as a member of the union of states.

Article [, clause 3 specifies that “each state shall have at Least one
Representative.” If the Framers believed that the District was a quasi-state under some
fluid definition, the District would have presumably had a representative and two
Senators from the start. At a minimum, the Composition Clause would have referenced
the potential for non-state members, particularly given the large territories such as Ohio,
which were yet to achieve state status. Yet, there is no reference to the District in any of
these provisions. It is relegated to the District Clause, which puts it under the authority of
Congress.

The reference to “states” obviously extends beyond Article I. Article II specified
that “the Electors [of the president] shall meet in their respective States” and later be
“transmit[ted] to the Seat of the Government of the United States,” that is, the District of
Columbia. When Congress wanted to give the District a vote in the process, it passed the
23" Amendment. That amendment expressly distinguishes the District from the meaning



96

PREPARED STATEMENT - PAGE 10
PROFESSOR JONATHAN TURLEY

of a state by specifying that District electors “shall be considered, for the purposes of the
election of President and Vice President, to be electors by a state.”

Notably, just as Article I refers to apportionment of representatives “among the
several states,” the later Fourteenth Amendment adopted the same language in specifying
that “Representatives shall be apportioned among the several States according to their
respective numbers.” Thus, it is not true that the reference to states may have been due to
some unawareness of the District’s existence. The Fourteenth Amendment continued the
same language in 1868 after the District was a major American city. Again, the drafters
used “state” as the operative term— as with Article [ — to determine the apportionment of
representatives in Congress. The District was never subject to such apportionment and,
even under this bill, would not be subject to the traditional apportionment determinations
for other districts.

Likewise, when the Framers specified how to select a president when the
Electoral College is inconclusive, they used the word “states” to designate actual state
entities. Pursuant to Article 11, Section 1, “the Votes shall be taken by States the
Representation from each State having one Vote.”

Conversely, when the drafters wanted to refer to citizens without reference to
their states, they used fairly consistent language of “citizens of the United States” or “the
people.” This was demonstrated most vividly in provisions such as the Tenth
Amendment, which states that “[t]he powers not delegated to the United States by the
Constitution, nor prohibited by it to the states, are reserved to the states respectively, or to
the people.”* Not only did the drafters refer to the two common constitutional categories
for rights and powers (in addition to the federal government), but it cannot be plausibly
argued that a federal enclave could be read into the meaning of states in such provisions.

2. The District Clause

The second relevant provision is the District Clause found in Article I, Section 8,
which gives Congress the power to “exercise exclusive Legislation in all Cases
whatsoever, over such District.” Notably, the use of “in all cases whatsoever”
emphasizes the administrative and operational character of the power given to Congress.
Tt was a power to dictate the internal conditions and operations of the federal enclave. On
its face, this language is not a rival authority to the Composition Clause or structural
provisions for Congress. Adding a member to Congress is not some “case” or internal
matter of the District, it is changing the structure of Congress and the status of the several
states.

2 See generally Lee v. Flintkote Co., 593 F.2d 1275, 1278 n.14 (D.C. Cir. 1979)
(“[t]he District, unlike the states, has no reserved power to be guaranteed by the Tenth
Amendment.”). The same can be said of the Eleventh Amendment. See LaShawn v.
Barry, 87 F.3d 1389, 1394 n.4 (D.C. Cir. 1996) (“The District of Columbia is not a
state . . . Thus, [the Eleventh Amendment] has no application here.”).
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The obvious meaning of this section is supported by a long line of cases that
repeatedly deny the District the status of a state and reaffirm the intention to create a non-
state entity. This status did not impair the ability of Congress to impose other obligations
of citizenship. Thus, in Loughborough v. Blake,* the Court ruled that the lack of
representation did not bar the imposition of taxation. Lower courts rejected challenges to
the imposition of an unelected local government. The District was created as a unique
area controlled by Congress that expressly distinguished it from state entities. This point
was amplified by then Judge Scalia of the D.C. Circuit in United States v. Cohen:*" the
District Clause “enables Congress to do many things in the District of Columbia which it
has no authority to do in the 50 states. There has never been any rule of law that Congress
must tr(;gt people in the District of Columbia exactly as people are treated in the various
states.””"

The District Clause itself magnifies the distinction from actual states. It is referred
to as the “Seat of Government” and subject to the same authority that Congress would
exercise “over all Places purchased by the Consent of the Legislature of the State . . .”
Under this language, the District as a whole was delegated to the United States. As the
D.C. Circuit stressed recently in Parker, “the authors of the Bill of Rights were perfectly
capable of distinguishing between “the people,” on the one hand, and “the states,” on the
other.” Likewise, when the drafters of the Constitution wanted to refer to the District,
they did so clearly in the text. This was evident not only with the original Constitution
and the Bill of Rights, but much later amendments. For example, the Twenty-Third
Amendment giving the District the right to have presidential electors expressly
distinguishes the District from the States in the Constitution and establishes, for that
purpose, the District should be treated like a State: mandating “[a] number of electors of
President and Vice President equal to the whole number of Senators and Representatives
in Congress to which the District would be entitled if it were a State.™® This amendment
makes little sense if Congress could simply bestow the voting rights of states on the
District. Rather, it reaffirmed that, if the District wishes to vote constitutionally as a State,
it requires an amendment formally extending such parity.

These textual references illustrate that the drafters knew the difference between
the nouns “state,” “territory,” and “the District” and used them consistently. 1f one
simply takes the plain meaning of these terms, the various provisions produce a
consistent and logical meaning. It is only if one inserts ambiguity into these core terms
that the provisions produce conflict and incoherence.

‘When one looks to the District Clause, the context belies any suggested
reservation of authority to convert the district into a voting member of either house.
Instead of being placed in the structural section with the Composition Clause, it was
relegated to the same section as other areas purchased or acquired by the federal

% 18 U.S. (5 Wheat.) 317, 324 (1820).
z 733 F.2d 128, 140 (D.C. Cir. 1984).
28

.
» U.S. Const. XXIII amend. Sec. 1.
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government. Under this clause, Congress is expressly allowed “to exercise like Authority
[as over the District] over all Places purchased . . . for the Erection of Forts, Magazines,
Arsenals, dock-yards, and other needful buildings.” If this clause gives Congress the
ability to make the federal district into a voting member, then presumably Congress could
exercise “like Authority” and give the Department of Defense ten votes in Congress.

The context of the District Clause shows that it is a provision crafted for
administrative purposes as opposed to the structural provisions of Section 2. Indeed, the
argument of unlimited powers under the District Clause parallels a similar argument
under the Election Clause. Some argued that the Framers gave states™” or Congress
authority to manipulate the qualifications for members. In the latter case, the clause
provides that “Congress may at any time by law make or alter such regulations” that
related to the time, place and manner of federal clections.™! Section 4 of Article IN
however, was viewed by the Court as a purely procedural provision despite the absence
of limiting language. As the Ninth Circuit noted in Schaefer v. Townsend, the Court has
rejected “a broad reading of the Elections Clause and held the balancing test inapplicable
where the challenged provision supplemented the Qualifications Clause.”*? It is the
Composition Clause (and, as noted below, the Qualifications Clause) that determine the
prerequisites for congressional office.

The effort to focus on the District Clause rather than the Composition Clause is
unlikely to succeed in court. The context of this language reinforces the plain meaning of
the text itself. The District Clause concerns the authority of Congress over the internal
affairs of the seat of government. To elevate that clause to the same level as the
Composition Clause would do great violence to the traditions of constitutional
interpretation.

1.
ORIGINAL UNDERSTANDING OF THE COMPOSITION, QUALIFICATIONS,
AND DISTRICT CLAUSES

[ will largely leave the historical record on the meaning of the Composition and
District Clauses to the attached article. However, [ want to stress that it is manifestly
untrue that the Framers did not understand or contemplate the meaning of these clauses as
they related to the District.

The intent behind the Composition Clause was clear throughout the debates as a
vital structural provision. The Framers were obsessed with the power of the states and
the structure of Congress. Few matters concerned the Framers more than who could vote
in Congress and how they were elected. Indeed, some delegates wanted the House to be

3 U.S. Term Limits, 514 U.S. at 832-33 ("the Framers intended the Elections Clause

to grant States authority to create procedural regulations, not to provide States with
license to exclude classes of candidates from federal office.").
3 U.S. Cong. Art. 1, sec. 4.

32

“ Schaefer v. Townsend, 215 F.3d 1031, 1038 (9th Cir. 2000).
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elected by the state legislatures, as was the Senate.®> This proposal was not adopted, but
the clear import of the debate was that representatives would be elected from the actual
states. The very requirement of qualifications being set by “state legislature” was meant
to reaffirm that the composition of Congress would be controlled by states.

The Composition Clause was vital to securing the votes of reluctant members,
particularly Antifederalists. Madison emphasized this point in Federalist No. 45 when he
pointed out that “each of the principal branches of the federal government will owe its
existence more or less to the favor of the State governments, and must consequently feel
a dependence.”**

In his first comments after the Constitutional Convention, James Wilson
emphasized the Composition Clause and the requirement that members be elected by
actual states. In an October 6, 1787 speech, Wilson responded to Anti-Federalists who
feared the power of the new Congress — a speech described at the time as “the first
authoritative explanation of the principles of the NEW FEDERAL CONSTITUTION.™®
Wilson stressed that Congress would be tethered closely to the states and that only states
could elect members:

[Ulpon what pretence can it be alleged that it was designed to annihilate the state

governments? For, T will undertake to prove that upon their existence, depends the

existence of the foederal plan. For this purpose, permit me to call your attention to
the manner in which the president, senate, and house of representatives, are
proposed to be appointed. . . . The senate is to be composed of two senators from
each state, chosen by the legislature; and therefore if there is no legislature, there
can be no senate. The house of representatives, is to be composed of members
chosen every second year by the people of the several states, and the electors in
each state shall have the qualifications requisite for electors of the most numerous
branch of the state legislature,--unless therefore, there is a state legislature, that
qualification cannot be ascertained, and the popular branch of the foederal
constitution must likewise be extinct. From this view, then it is evidently absurd
to suppose, that the annihilation of the separate governments will result from their
union; or, that having that intention, the authors of the new system would have
bound their connection with such indissoluble ties.*

Wilson’s comments, in what was billed at the time as the first public defense of the draft
Constitution by a Framer, illustrate how important the Composition Clause of Article [,
Section 2 was to the structure of government.”” Tt was not some ambiguity but the very
cornerstone for the new federal system. It is safe to say that the suggestion that the

1966)
3% The Federalist No. 45, at 220 (J. Madison).

3 13 Documentary History of the Ratification of the Constitution 337, 342 (John P.
Kaminski & Gaspare J. Saladino, eds., 1981)

*

Id.

1 Records of the Federal Convention of 1787, at 359 (Max Farrand ed., rev. ed.

37
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District could achieve equal status to states in Congress would have been viewed as
absurd, particularly given the fact that there could be no state legislature for the federal
city. Wilson and others made clear that voting members of Congress would be reserved
to the representatives of the actual states.

Equally probative is the intent behind the Qualifications Clause of Section 2 of
Article I. If Congress changes the meaning of the Composition Clause, it could also
change the meaning of the Qualifications Clause, which refers to the fixed criteria for
eligibility to the House of Representatives, including the condition of being a resident of
a state.

It is not simply the reference to a state that makes the Qualifications Clause
material to this debate. The Framers wrote this provision in the aftermath of the
controversy over John Wilkes.*® Wilkes had publicly attacked the peace treaty with
France and, in doing so, earned the ire of Crown and Parliament. After he was convicted
and jailed for sedition, the Parliament moved to declare his ineligible for service in the
legislature. He served anyway and eventually the Parliament rescinded the legislative
effort to disqualify him. It was deemed as violative of a center precept of the Parliament
that it could not manipulate the qualifications needed for entry or service.

The Wilkes controversy was referenced in the Constitutional Convention as
members called for a rigid and fixed meaning as to the qualifications for Congress.
Unless Congress was prevented from manipulating its membership, history would repeat
itself. James Madison noted “[t]he abuse [the British Parliament] had made of it was a
lesson worthy of our attention.”>® Madison warned if C ongress could engage in such
manipulation it would “subvert the Constitution.”*

This debate was largely triggered by proposals to allow for congressional authority
to add qualifications or to expressly require property prerequisites to membership. These
efforts failed, however, on a more general opposition to allowing Congress to change its
membership. In a quote later cited by the Supreme Court, Alexander Hamilton noted that
“[t]he qualifications of the persons who may choose or be chosen, as has been remarked
upon other Oflcasions. are defined and fived in the Constitution, and are unalterable by the
legislature.”

As opposed to either the Composition or Qualifications Clauses, the District
Clause was not part of the debate or the provisions relating the structure of the
government itself. It was contained with a list of enumerated powers of Congress in
Section 8 that cover everything from creating post offices to inferior courts. It was
notably placed in the same clause as the power of the Congress over “the Erection of

3 Powell. 395 U.S. at 535

/d. (quoting 2 Farrand 250).

S 2

The Federalist No. 60, at 371 (emphasis added).
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Forts, Magazines, Arsenals, dock-yards, and other needful buildings.” Nevertheless, the
creation of a seat of government was an issue of interest and concern before ratification.

As noted above, the status of the federal district was also clearly understood as a
non-state entity. The Supreme Court has observed that “[t]he object of the grant of
exclusive legislation over the district was . . . national in the highest sense, and the city
organized under the grant became the city, not of a state, not of a district, but of a
nation.”* While Madison conceded that some form of “municipal legislature for local
purposes” might be allowed, the district was to be the creation of Congress and
maintained at its discretion.

It has been repeatedly asserted by defenders of this legislation that the Framers
simply did not consider the non-voting status of District residents and could not possibly
have intended such a result. This argument is clearly and irrefutably untrue. The political
status of the District residents was a controversy then as it is now. The Federal Farmer
captured this concern in his January 1788 letter, where he criticized the fact that there
was not “a single stipulation in the constitution, that the inhabitants of this city, and these
places, shall be governed by laws founded on principles of Freedom.™**

The absence of a vote in Congress was clearly understood as a prominent
characteristic of a federal district. However, being a resident of the new capitol city was
viewed as compensation for this limitation. Indeed, it was the source of considerable
competition and jealousy among the states.” In the Virginia Ratification Convention,
Patrick Henry observed with unease how they have been

told that numerous advantages will result, from the concentration of the wealth

and grandeur of the United States in one happy spot, to those who will reside in or

near it. Prospects of profits and emoluments have a powerful influence on the
human mind.*¢
Since residence would be voluntary within the federal district, most viewed the
representative status as a quid pro quo for the obvious economic and symbolic benefit.

2 O Donoghue, 289 U.S. at 539-40.
+ The Federalist No. 43, at 280 (J. Madison).
Letters from the Federal Farmer to the Republican, XVI (January 20, 1788)
reprinted in 2 The Complete Anti-Federalist 327 (Herbert J. Storing, ed., Univ. of
Chicago Press 1981); see also The Founders” Constitution, supra, at 220.
“ Notably, during the Virginia Ratification Convention, when Grayson describes
the District as “detrimental and injurious to the community, and how repugnant to the
equal rights of mankind,” he is not referring to the lack of voting rights but the
anticipated power that District residents would wield over the rest of the nation due to
Zguch exclusive emoluments.” The Founders’ Constitution, supra, at 190.

1d.
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It is true that there was little consideration of how residents would fare in terms of
taxation, civil rights, conscription and the like.*’ There is a very good reason for this
omission: the drafters understood that these conditions would depend entirely on
Congress. Since these matters would be left to the discretion of Congress, the details
were not relevant to the constitutional debates. However, the stafus of the residents was
clearly debated and understood: residents would be represented by Congress as a whole
and would not have individual representation in Congress.

During ratification, various leaders objected to the disenfranchisement of the
citizens in the district. In New York, Thomas Tredwell objected that the non-voting
status of the District residents “departs from every principle of freedom . . . subjecting the
inhabitants of that district to the exclusive legislation of Congress, in whose appointment
they have no share or vote.”

4 Various references were made to potential forms of local governance that might

be allowed by Congress. Madison noted that:
as the [ceding] State will no doubt provide in the compact for the rights and the
consent of the citizens inhabiting [the federal district]; as the inhabitants will find
sufficient inducements of interest to become willing parties to the cession; as they
will have had their voice in the election of the government which is to exercise
authority over them; as a municipal legislature for local purposes, derived from
their own suffrages, will of course be allowed them; and as the authority of the
legislature of the State, and of the inhabitants of the ceded part of it, to concur in
the cession, will be derived from the whole people of the State, in their adoption
of the Constitution, every imaginable objection seems to be obviated.

The Federalist Papers No. 43, supra, at 280 The drafters correctly believed that the

“inducements” for ceding the land would be enough for residents to voluntarily agree to

this unique status. Moreover, Madison correctly envisioned that forms of local

overnment would be allowed — albeit in varying forms over the years.

5 2 The Debates in the Several State Conventions on the Adoption of the Federal
Constitution as Recommended by the General Convention at Philadelphia in 1787, at 402
(Jonathan Elliot ed., 1888). The whole of Thomas Tredwell’s comments merit
reproduction:

The plan of the federal city, sir, departs from every principle of freedom, as far as
the distance of the two polar stars from each other; for, subjecting the inhabitants
of that district to the exclusive legislation of Congress, in whose appointment they
have no share or vote, is laying a foundation on which may be erected as complete
a tyranny as can be found in the Eastern world. Nor do I see how this evil can
possibly be prevented, without razing the foundation of this happy place, where
men are to live, without labor, upon the fruit of the labors of others; this political
hive, where all the drones in the society are to be collected to feed on the honey of
the land. How dangerous this city may be, and what its operation on the general
liberties of this country, time alone must discover; but I pray God, it may not
prove to this western world what the city of Rome, enjoying a similar constitution,
did to the eastern.
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Some delegates even suggested amendments that would have addressed the problem.

One such amendment was offered by Alexander Hamilton, who wanted the District
residents to be able to secure representation in Congress once they grew to a reasonable
size.* On July 22, 1788, Hamilton asked that the District Clause be amended to mandate
that “the Tnhabitants of the said District shall be entitled to the like essential Rights as the
other inhabitants of the United States in general.”*® These efforts to give District
residents conventional representation failed despite the advocacy of no less a person than
Alexander Hamilton.”'

Notably, in at least one state convention, the very proposal to give the District a
vote in the House but not the Senate was proposed. In Massachusetts, Samuel Osgood
sought to amend the provision to allow the residents to be “represented in the lower
House.”" No such amendment was enacted. Instead, some state delegates like William
Grayson distinguished the District from a state entity in Virginia. Repeatedly, he stressed
that thquistrict would not have basic authorities and thus “is not to be a fourteenth
state.”™

Objections to the political status of the District residents were unpersuasive before
ratification. The greatest concern was that the District could become create an undue
concentration of federal authority and usurp state rights. In order to quell fears of the
power of the District, supporters of the Constitution emphasized that the exclusive
authority of Congress over the District would have no impact on states, but was only a
power related to the infernal operations of the seat of government. This point was
emphasized by Edmund Pendleton on June 16, 1788 as the President of the Virginia
Ratification Convention. He assured his colleagues that Congress could not use the
District Clause to affect states because the powers given to Congress only affected
District residents and not states or state residents:

Why oppose this power? Suppose it was contrary to the sense of their constituents
to grant exclusive privileges to citizens residing within that place; the effect
would be directly in opposition to what he says. It could have no operation
without the limits of that district. Were Congress to make a law granting them an

i 5 The Papers of Alexander Hamilton 189 (Harold C. Syrett & Jacob E. Cooke

eds., 1962).

A

This is not to say that the precise conditions of the cessation were clear. Indeed,
some states passed Amendments that qualified their votes — amendments that appear to
have been simply ignored. Thus, Virginia ratified the Constitution but specifically
indicated that some state authority would continue to apply to citizens of the original state
from which “Federal Town and its adjacent District” was ceded. Moreover, Congress
enacted a law that provided that the laws of Maryland and Virginia “shall be and continue
in force”! in the District — suggesting that, unless repealed or amended, Maryland
continues to have jurisdictional claims in the District.

A

The Founders’ Constitution, supra, at 223.

51

53
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exclusive privilege of trading to the East Indies, it could have no effect the
moment it would go without that place; for their exclusive power is confined to
that district. . . . This exclusive power is limited to that place solely for their own
preservation, which all gentlemen allow to be necessary ...**

Pendleton’s comments capture the essence of the problem then and now. Congress has
considerable plenary authority over the District, but that authority is lost when it is used
to change the District’s status vis-a-vis the states. Such external use of District authority
is precisely what delegates were assured could not happen under this clause.

As noted in the attached article, the clear meaning of theses clauses was
reaffirmed in the retrocession debates and later congressional debates over the inclusion
of non-voting members. The District’s status has been consistently defined from its
creation to the present day. The prior effort to secure a constitutional amendment
reflected the weight of this precedent. In order to succeed, the courts would have to
abandon over two hundred years of precedent in the interpretation of the Constitution. [t
is obviously unlikely to do so. The result is that, at the very time that District residents
have the ability to secure a lasting change in their status, Congress will enact legislation
that is likely to be overturned over course of year of litigation. When this matter returns
to Congress, this window of opportunity may have closed due to an ill-advised gamble on
changing constitutional precedent.

Iv.
MANIPULATING THE DEFINITION OF A VOTING MEMBER IS A
DANGEROUS AND DESTABILIZING ACT FOR A REPRESENTATIVE
DEMOCRACY.

The current approach to securing partial representation for the District is fraught
with dangers. What is striking is how none of these dangers have been addressed by
advocates on the other side with any level of detail. Instead, members are voting on a
radical new interpretation with little thought or understanding of its implications for our
constitutional system. The Framers created clear guidelines to avoid creating a system on
a hope and a prayer. It would be a shame if our current leaders added ambiguity where
clarity once resided in the Constitution on such a question. The burden should be on
those advocating this legislation to fully answer each of these questions before asking for
a vote from Congress. Members cannot simply shrug and leave this to the Court.
Members have a sacred duty to oppose legislation that they believe is unconstitutional.
While many things may be subject to political convenience, our constitutional system
should be protected by all three branches with equal vigor.

Once again, | will rely on the attached article to fully explore the dangers of
Congress manipulating the meaning of a voting member in the House of Representatives.
However, these concerns include the following:

5 The Founders” Constitution, supra, at 180.
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i. Partisan Manipulation of the Voting Body of Congress. By adopting a liberal
interpretation of the meaning of states in Article I, the Congress would be undermining
the very bedrock of our constitutional system. The obvious and traditional meaning of
“states” deters legislative measures to create new forms of voting representatives or
shifting voters among states.” By taking this approach, the current House could award a
vote to District residents and a later majority could take it away. The District residents
would continue to vote, not as do other citizens, but at the whim and will of the Congress
like some party favor that can be withdrawn with the passing fortunes of politics.

it. Creation of New Districts Among Other Federal Enclaves and Territories. 1f
successful, this legislation would allow any majority in Congress to create other novel
seats in the House. This is not the only federal enclave and there is great potential for
abuse and mischief in the exercise of such authority. Under Article I'V, Section 3, “The
Congress shall have Powers to dispose of and make all needful Rules and Regulations
respecting the Territory or other Property belonging to the United States. . . . Roughly
thirty percent of land in the United States (over 659 million acres) is part of a federal
enclave regulated under the same power as the District.”® There are literally millions of
people living in these areas, including Puerto Rico (with a population of 4 million people
-- roughly eight times the size of the District). Advocates within theses federal enclaves
and territories can (and have)”’ cited the same interpretation for their own representation
in Congress.

iii.  Expanded Senate Representation. While the issue of Senate representation is
left largely untouched by supporters of this legislation, there is no obvious principle that
would prevent a majority from expanding its ranks with two new Senate seats for the
District. Two Senators and a member of the House would be a considerable level of
representation for a non-state with a small population. Yet, this analysis would suggest
that such a change could take place without a constitutional amendment. When asked
about the extension of the same theory to claiming two Senate seats in the last hearing
before the House Judiciary Committee, Professor Dinh once again said that he had not
given it much thought. Yet, since his first report in 2004, this issue has been repeatedly
raised to Dinh without a response. In the last hearing, Dinh ventured to offer a possible
limitation that would confine his interpretation to only the House. He cited Article [,

53 This latter approach was raised by Judge Leval in Romeu v. Cohen, 265 F.3d 118,

128-30 (2d Cir. 2001) when he suggested that Congress would require each state to
accept a certain proportion of voters in territories to give them a voice in Congress. This
view has been rejected, including in that decision in a concurring opinion that found “no
authority in the Constitution for the Congress (even with the states’ consent) to enact
such a provision.” /d. at 121 (Walker, Ir., C.J., concurring); see also fgartua-De La Rosa
v. United States, 417 F.3d 145, 15419 (1™ Cir. 2005). According to Chief Judge Walker,
there are “only two remedies afforded by the Constitution: (1) statehood . . ., or (2) a
constitutional amendment.” /d. at 136.

See http:/iwww.gsa.gov/gsa/cm_attachments/GSA _DOCUME NT/FRPR_5-
539 updated R2872-m_0Z5RDZ-i34K-pR.pdf

' id.
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Section 3 and (as he had in his 2004 report) noted that “quite unlike the treatment of the
House of Representatives, the constitutional provisions relating to composition of the
Senate additionally specifies that there shall be two senators ‘from each State.””’
However, as I pointed out in prior hearings, Section 2 has similar language related to the
House, specifying that “each State shall have at Least one Representative.” Tt remains
unclear why this language does not suggest that same “interests of states qua states” for
the House as it does for the Senate.

2% One Person, One Vote.  This legislation would create a bizarre district that
would not be affected by a substantial growth or reduction in population. The bill states
that “the District of Columbia may not receive more than one Member under any
reapportionment of Members.”* Thus, whether the District of Columbia grew to 3 million
or shrank to 30,000 citizens, it would remain a single congressional district — unlike other
districts that must increase or decrease to guarantee such principles as one person/one vote.
Since it is not a state under Article I, Section 3 (creating the minimum of vote
representative per state), this new District would violate principles of equal representation.
Likewise, if it grew in population, citizens would be underrepresented and Congress would
be expected to add a district under the same principles — potentially giving the District
more representatives than some states. The creation of a district outside of the
apportionment requirements is a direct contradiction of the Framers’ intent.*’

V. Qualification issues. Delegates are not addressed or defined in Article I,
these new members from the District or territories are not technically covered by the
qualification provisions for members of Congress. Thus, while authentic members of
Congress would be constitutionally defined,* these new members would be legislatively
defined — allowing Congress to lower or raise such requirements in contradiction to the
uniform standard of Article I. Conversely, if Congress treats any district or territory as “a
state” and any delegate as a “member of Congress,” it would effectively gut the
qualification standards in the Constitution by treating the title rather than the definition of
“members of Congress” as controlling.

Vi Faustian Bargain. This legislation is a true Faustian bargain for
District residents who are about to effectively forego true representation for a limited and
non-guaranteed district vote in one house. This legislation would only serve to delay true
representational status for district residents. On a practical level, this bill would likely
extinguish efforts at full representation in both houses. During the pendency of the
litigation, it is highly unlikely that additional measures would be considered — delaying
reforms by many years. Ultimately, if the legislation is struck down, it would leave the
campaign for full representation frozen in political amber for many years. When the

o S. 1257, Sec. 2.

% Wesberry, 376 U. S. at 8-11.

o See Art. 1, Sec. 2 (“No Person shall be a Representative who shall not have
attained to the age of twenty five Years, and been seven Years a Citizen of the United
States, and who shall not, when elected, be an Inhabitant of that State in which he shall be
chosen.”)
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matter returns to Congress, the District may have lost this unique opportunity to forge an
unassailable and constitutional resolution of its status. The long awaited change in the
status of the District is now within the reach of its resident. To fritter away that
opportunity on an ill-conceived and unlikely legal claim is a tragedy in the making.

V.
CONCLUSION

Since this hearing concerns the constitutionality of H.R. 157, 1 will not discuss the
alternatives to this course. These alternatives include the “modified retrocession plan”
that I have proposed in past years. That plan is detailed in the attached article and prior
testimony. What needs to be stressed is that members have options that are consistent
with the Constitution and would afford residents full, rather than partial, representation.

Despite the best of motivations, the bill is fundamentally flawed on a
constitutional level and would only serve to needlessly delay true reform for District
residents.”!  Indeed, considerable expense would likely come from an inevitable and
likely successful legal challenge -- all for a bill that would ultimately achieve only partial
representational status. The effort to fashion this as a civil rights measure ignores the fact
that it confers only partial representation without any guarantee that it will continue in the
future. It is the equivalent of allowing Rosa Parks to move halfway to the front of the bus
in the name of progress. District residents deserve full representation and, while this bill
would not offer such reform, there are alternatives, including a three-phased proposal that
1 have advocated in the past.

Not only is this approach facially unconstitutional, but the outcome of this
legislation, even if sustained on appeal, would not be cause for celebration. Indeed, this
legislation would replace one grotesque constitutional curiosity in the current status of the
District with new curiosity. The creation of a single vote in the House (with no
representation in the Senate) would create a type of half-formed citizens with partial
representation derived from residence in a non-state. It is an idea that is clearly put
forward with the best of motivations but one that is shaped by political convenience
rather than constitutional principle.

Thank you again for the honor of speaking with you today and I would be happy
to answer any questions that you might have. I would also be happy to respond to any
questions that Members may have after the hearing on the constitutionality of this
legislation or the alternatives available in securing full voting rights for District residents.

ol In this testimony, I will not address the constitutionality of giving the District of

Columbia and other delegates the right to vote in the Committee of the Whole. See
Michel v. Anderson, 14 F3d 623 (D.C. Cir. 1994) (holding that “Article I, §2 . . .
precludes the House from bestowing the characteristics of membership on someone other
than those ‘chosen every second year by the People of the several States.”). The most
significant distinction that can be made is that the vote under this law is entirely symbolic
since it cannot be used to actually pass legislation in a close vote.
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Too Clever By Half: The
Unconstitutionality of Partial
Representation of the District of
Columbia in Congress

Jonathan Turley*

Introduction

When the Democratic majority took control of the 110th Con-
gress, onc of the first matters on the agenda was onc of its the oldest
controversics: the representational status of the District of Columbia
in Congress. In a bipartisan cffort, sponsors proposcd giving the Dis-
trict of Columbia a vole in the House of Representalives, bul not the
Senate. To salisly political necessities, the sponsors agreed Lo add a
presumplively Republican seal (or Ulah Lo balance the presumptively
Democratic seat in the District of Columbia. Suddenly, a majority of
mcmbers in the TTouse had a stake in sccuring a vote for the District
and the bill moved swiftly through the TTouse in a newfound campaign
for “equal representation.” It was the very model of how political
convenience can be the enemy of constitutional principle. Members
have shown little patience with constitutional language and case law
that bars them from creating this new form of voting member. Al-
though the future remains uncertain, it is clear that only a few votes
are needed to pass the bill in the Senate and override a possible presi-
dential veto. Ttis the closest the District has come in decades to a truc
congressional vote, albeit half representation in only one house." The
understandable cxcitement over such a potentially historic change,
however, has distracted many (rom the serious constitutional implica-
tions of the plan. Allowing Congress Lo creale a new [orm of voling
member would threaten not only the integrily ol the House but the
stability of the legislative branch in the carcfully balanced tripartite
system.

* J.B. & Maurice C. Shapiro Professor of Public Interest Law at The George Washinglon
University T.aw School. This Article is based on prior congressional testimony given before the
109th and 110th Congresses on various bills offered to sceure a voting member for the District of
Columbia in the House of Representatives while adding a new scat for the State of Utah.

1 Johanna Neuman, Senate Says No D.C. Voice in Congress, LA, Timus, Sepl. 19, 2007, at
Al4 (noting that passage failed by only three votes and that a renewed effort is planned by
SpONSors).
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The passions surrounding this debate have been intense and, not
surprisingly, many of the arguments have been distorted or dismissed
by advocates on both sides. In realily, this is not a debale belween
people who want District residents Lo have the vote and those who do
nol. 'There is universal agreement that the current nonvoling status ol
the District is fundamentally at odds with the principles and traditions
of our constitutional system. As Justice Black stated in Wesberry v.
Sanders:® “No right is more precious in a free country than that of
having a voice in the election of those who make the laws under
which, as good citizens, we must live. Other rights, even the most ba-
sic, are illusory il the right (o vole is undermined.”

Thus, although significant diffcrences remain on the means, eve-
ryonc in this debate agrees on the commaon goal of ending the glaring
denial of basic rights to the citizens of the District.* Yet, after decades
of disenfranchisement, there is a lendency (o personalize the barriers
Lo such represenlation and Lo ignore any counlervailing evidence in
the conslitutional debates. While attributing the failure (o secure pas-
sage to those of us objecting to its constitutionality,® Delegate Eleanor
ITolmes Norton insisted that it is “slander™ to claim that the I'ramers
intended to leave District residents without their own representatives
in Congress.® In reality, I have long argued for full representation for

Wesberry v. Sanders, 376 U.S. 1 (1964).
Id. at 17.
For purposes of full disclosurc, [ was counscl in the successtul challenge to the Elizabeth
Morgan Act, Department of ‘[ransportation and Related Agencics Appropriations Act of 1997,
Pub. L. No. 104205, § 330, 110 Stat. 2951, 2979 (1996) (codified at D.C. Copr § 11-925 (2001)).
Much like this proposal, a hearing was held to address whether Congress had the authority 1o
enact the law, which allowed intervention into a single family custody dispute. | testificd at that
hearing as a neutral constitutional expert and strongly encouraged the members not to move
Iorward on the legislation, which I viewed as a Tare example of a “bill of attainder” under Sec-
tions 9 and 10 of Article I See generally The Llizabeth Morgan Act: Hearing on ILR. 1855
Before the H. Comm. on Gov't Reform & Oversight, 104th Cong. (1995) (testimony of Jonathan
‘lurley, Shapiro Professor of Public Intercst Law, The George Washington University Law
School). T later agreed to represent Dr. Eric Foretich on a pro bono basis to challenge the Act,
which was struck down as a bill of attainder by the Court of Appeals for the District of Columbia
Cirenit. See Forctich v. United States, 331 F.3d 1198, 1226 (D.C. Cir. 2003). 'The current bill is
another example of Congress cxeceding its authority, although now under Sections 2 and §
(rather than Sections 9 and 10) of Auticle L
5 In a Senate hearing, Delegate Norton told Senators that if they are going 10 vote against
this bill, “do not blame the Framers blame Jonathan ‘Turley.” Equal Representation in Congress:
Providing Voting Rights to the District of Columbia: Hearing on S. 1257 Before the S. Comm. on
Iomeland Sec. & Gov't Operations, 110th Cong. (2007) [hereinalter Homeland Sec. Hearing)
(testimony of Del. Eleanor Ilolmes Norton, D-D.C.), aveilable at hitp://hsgac.senate.gov/ files!
051507Norton.pdf.

6 Id. In the same hearing, Scerctary Jack Kemp noted: *1 would hate to be my fricnd
Jonathan Turley.” Id. On that sentiment, al least, we may be in agreement.

wow

-
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the District and abhor the status of its residents.” As to slandering the
Framers, truth remains an absolute defensc to defamation and the re-
cord in this case relules suggestions that the status ol the District was
some colossal oversight by the Framers. While some may view il as
obnoxious, the Framers clearly understood the implications of creat-
ing a federal enclave represented by Congress as a whole. Tt is a sub-
ject worthy of academic debate and one that has reccived surprisingly
little scholarly attention. This Article is intended to offer a foundation
for such a debate by presenting one view of the weight of historical
and legal sources on this question.®

Despile the best of motivations, the current ellort to legislatively
create a voting member in the ITouse for the District is fundamentally
flawed on a constitutional level.® Considerable expense would likely
come from an incvitable and likely successful Iegal challenge, all for a
bill that would achieve only partial representational status. Districl
residents deserve (ull representation and although this bill would not
offer such reform, there are allernatives, including a three-phased pro-
posal that I have advocated in the past.t?

As I detailed in my prior testimony on this proposal before the
109th Congress' and the 110th Congress,'> I respectlully, but strongly,

7 See, e.g.. District of Columbia Fair and Equal House Voting Rights Act of 2006: Hearing
on H.R. 5388 Before the Subcomm. on the Constituiion of the H. Comm. on the Judiciary, 1091h
Cong. 51-76 (2006) [hereinafter /learing on I1.R. 5388] (testimony of Jonathan Turley, Shapiro
Protessor of Public Interest [Law, ‘The George Washington University Taw Schoal).

& In this Article, I will not address the constitutionality of giving the District of Columbia
and other delegates the right to vote in the Committee of the Whole. See Michel v. Anderson,
14 T.3d 623, 630 (D.C. Cir. 1994) (holding that *Article I, § 2 . . . . precludes the TTouse from
bestowing the characteristics of membership on someonc other than those “chosen every seeond
year by the People of the several States™). The most significant distinction that can be made is
that the vote under this law is entirely symbolic because it cannol be used 10 actually pass legisla-
tion in a close vote. In 1993, Congress allowed such voting [or the delegates from the District of
Columbia, American Samoa, Guam, and the United States Virgin Tslands as well as Puerto
Rico’s resident commissioner  on the condition that such votes could not be determinative pass-
ing legislation. This rule was changed in 1994 but then reinstated again in 2007. See Voting by
Delegates and Resident Commissioner in Committee of the Whole, TLR. Res. 78, 110th Cong.
(2007).

9 See Jonathan ‘lurley, Right Goal, Wrong Means, Wasn. Post, Dec. 5, 2004, at BS (not-
ing that current proposals would “subvert the intentions of the Founders by ignoring textual
teferences Lo “states’ in the Constitution™); Jonathan Turley, Teo Clever By Half: The Unconstitu-
tonal D.C. Voting Rights Rill, Ror1. Carx, Jan. 25, 2007, at 8 (noting that the Constitution
clearly limits House voting Members solely to states).

10 See infra Part VIL

11 [Tearing on ILR. 5388, supre note 7, at 49, 53 (testimony of Jonathan Turley, Shapiro
Professor of Public Tnterest T.aw, The George Washington University T.aw School).

12 Ending Taxation Without Representation: The Constitutionality of 8. 1257: Hearing on S.
1257 Before the S. Comm. on the Judictary, 110th Cong. 4 (2007) |hereinalter Ending Tuxation
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disagree with the constitutional analysis offcred to Congress by
Professors Viet Dinh®® and Charles Ogletree,™ as well as Judges Ken-
neth Starr® and Patricia Wald.'s Notlably, since my [irst leslimony on
this issue, the independent Congressional Research Service joined
those of us who view this legislalion as [acially unconslitutional.'”
Likewisce, the White TTouse recently disclosed that its attorneys have
rcached the same conclusion and found this legislation to be facially
unconstitutional.®® President Bush has also indicated that he will veto
the legislation on constitutional grounds.

The drafters of this legislation have boldly stated that
“[nJotwithstanding any other provision of law, the District of Colum-
bia shall be considered a Congressional district for purposes of repre-

Hearing] (prepared statement of Jonathan Turley, Shapiro Professor of Public Tnterest T.aw, The
George Washington University Law School), available at http:/fjudiciary.scnate.gov/pdt/ a7
Turleytlestimony.pdl; Homeland Sec. Hearing, supra note 5 (lestimony of Jonathan Turley, Sha-
piro Professor of Public Interest I.aw, The George Washington University T.aw School); District
of Columbia IHouse Voting Rights Act of 2007: 1earing on 11.R. 1433 Before the {1. Comm. on the
Judiciary, 110th Cong, 40 (2007) [hercinafter Judiciary Comm. Hearing] (same).

13 See Judiciary Comm. Hearing, supra note 12, at 8 28 (testimony of Viet Dinh, Professor
of Law and Co-Director Asian Law & Policy Studies Georgetown University Law Center). This
analysis was coauthored by Mr. Adam Charnes, an attorney with the law firm of Kilpatrick
Stockton LLP. Vict D. Dinh & Adam H. Charnes, The Authority of Congress to Enact Legisla-
tion to Provide the Distriet of Columbia with Voting Representation in the House of Represent-
atives (Nov. 2004) (unpublished manuscript submitted to the II. Comm. on Gov't Reform, 108th
Cong.), available at http://www.dcvote.org/pdfs/congress/vietdinh112004.pdf. This analysis was
also supported recently by the American Bar Assaciation in a Junc 16, 2006, letter to Chairman
James Sensenbrenner, available at http://www.abanet.org/poladv/letters/109thielection/DC%20
TAIR %20Ac1 %20Ltr %2010 %201 Touse %20Tud %206-16-06%20web.pdl.

14 See Knding laxation Hearing, supra note 12 (testimony of Charles 1. Ogletree, Jesse
Climenko Professor of Taw, TTarvard T.aw School), available at http:/judiciary.senate.gov/
testimony.cfm?id=2780&wit_id=6483.

15 See Comsmon Sense Justice for the Nation’s Capital: An Examination of Proposals to
Give D.C. Residents Direct Representation: Hearing Defore the IL Comm. on Gov't Reform,
108th Cong. 75-84 (2004) (testimony of Kenneth W. Starr, former Solicitor Gen. of the United
States; former T., D.C. Cir.).

16 Ending Taxation Hearing, supra note 12 (testimony of Patricia M. Wald, former C.I.,
D.C. Civ.), available ar http:/fjudiciary.senate.govitestimony.cfm?id 2780&wit_id 6482,

17 Kuswrn R Tuomas, Cong. Rustarcu Surv., Tius CONSITELTIONALINY 01 AWARD-
ING TuE DuLiar ror i Districr o Coumsia a Vorn s e TToust o1 REPRESENTA-
TIVES OR THE COMMTTTER OF THE WHOT R, CRS-20 (2007), available at httpriassets.opencrs.com/
1pts/RL33824_20070124.pdf (concluding “that case law that docs cxist would seem to indicate
that not only is the District of Columbia not a ‘state’ for purposes of representation, but that
congressional power over the District of Columbia does not represent a suflicient power Lo grant
congressional representation”).

18 See Christina Bellantoni, Democrats Adjust Rules for D.C. Vote Bill, Wasn. TiMrs, Apr.
19, 2007, at AS; Suzanne Struglinski, House QKs a 4th Seat for Utah, DESERET MORNING NEWs
(Sall Luke City), Apr. 20, 2007, at A8.
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sentation in the Housc of Representatives.™ What this language
really means is: “notwithstanding any provision of the Constitution.”2¢
OI course, Congress cannol sel aside provisions ol the Constitution
absent a ratified constitutional amendment. ‘The language of this leg-
islation is strikingly similar Lo a 1978 constilutional amendment that
failed after being ratificd by only sixteen states® Indeed, in both
prior successful and unsuccessful amendments® (as well as in argu-
ments made in court®), Congress has conceded that the District is not
a state for the purposes of voting in Congress. Now, unable to pass a
constitutional amendment, sponsors hope to circumvent the process
laid out in Article V2 by claiming the inherent authorily o add a
nonstate voting member to the House of Representatives.

The controversy over the District vote was joined by an equally
controversial effort to add an at-large district to the State of Utah.?

19 District of Columbia House Voting Rights Act, 8. 1257, 110th Cong. § 2 (2007).

20 Indeed, even the title of one of the hearings revealed a fundamental rejection of the
design and intent of the Framers, “Ending Taxation Without Representation.” See Ending Tuxa-
tion Hearing, supra note 12 (lestimony of Jonathan Turley, Shapiro Professor of Public Interest
lLaw, The George Washington University Law School). ‘I'he Framers did not leave the District
“without representation” and would not view its current status as an example of the colonial
scourge of “faxation withoul representation.” Rather, they repeatedly stated that the District
would be represented by the entire Congress and that members (as residents of or commuters to
that District) would bear a special interest in its operations. Whatever the merits of that view,
the District was and is represented in the fashion envisioned by the Framers.

21 See ILR.J. Res. 554, 95th Cong, (1978). Likewise, in 1993, a bill to create the State of
New Columbia tailed by a wide margin. See New Columbia Admission Act, H.R. 51, 103d Cong.
(1993) (failing by a 153 277 vote).

22 See U.S. Consr. amend. XXIII (mandating “[a] number of electors of President and
Vice President equal to the whole number of Senators and Representatives in Congress to which
the District would be cntitled if i were a State” (cmphasis added)).

22 See Michel v. Anderson, 14 F.3d 623, 630 (D.C. Cir. 1994) (“[D]espite the House’s reli-
ance on Lhe revole mechanism to reduce the impact of the Tule permitting delegates lo vote in
the Committee of the Whale, [the government] concedels] that it would be unconstitutional to
permit anyone but members of the House to vote in the full House under any circumstances.”).

24 US. Consr. arl. V (“The Congress, whenever two thirds of both [Touses shall deem it
necessary, shall propose Amendments (o this Constitution, or, on the Application of the Legisla-
tures of two thirds of the several States, shall call a Convention for proposing Amendments,
which, in cither Case, shall be valid to all Intents and Purposcs, as Part of this Constitution, when
talilied by the Legislatures of three fourths of the several Stales, or by Convention in three
L)

t testimony to the House on this matter, 1 expressed considerable skepticism
over the legality of the creation of an at-large seat in Utah, particularly because of the “one-man,
one-vole™ doctrine established in Wesberry v. Sanders, 376 U.S, 1, 7-8, 18 (1964). See Ilearing
on ILR. 5388, supra note 7, at 53, 69 (testimony ol Jonathan Turley, Shapiro Professor of Public
Tnterest T.aw, The George Washington University T.aw School). Although the Supreme Court
has not clearly addressed the interstate implications of the “one person, anc vote” doctrine, the

Tourths thereof

25 In my

earlier proposal would likely [oree it 1o do so. The Court has stressed that the debates over the
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The Scnate wiscly changed the at-large provision for the Utah district
Lo require the creation of new individual districts. This change lelt the
conslitutional question squarely on the Districl’s member and the
ability of Congress to manipulate its own rolls by adding a new form
of voting member. This Article lays out the textual, historical, and
policy arguments for why Congress lacks such authority.

1. The Original Purpose of a Federal Enclave and Its Continued
Necessity in the Twenty-First Century

The nonvoting status of District residents remains something of a
historical anomaly that should have been addressed more clearly at
the drafting of the Constitution. Morcover, with the passage of time,
there remains little necessity [or a separale enclave beyond the sym-
bolic value of “belonging” (o no individual state. To understand the
perceived necessity underlying Article 1, Seclion 8, one has Lo con-
sider the cvents that led to the first call for a separate federal district.

On January 1, 1783, Congress was meceting in Philadelphia when
they were surprised by a mob of Revolutionary War veterans demand-
ing their long-overduc back pay. It was a period of great discontent-
ment with Congress, and the cilizens of Pennsylvania were more likely
o help the mob than (o help suppress il. Indeed, when Congress
called on the state officials (o call out the militia, they refused.® To
appreciate the desire to create a unique nonstate enclave, it is impor-

Constitution reveal that “[o]ne principle was uppermost in the minds of many delegates: that, no
matter where he lived, cach voter should have a voice equal to that of every other in elecling
members of Congress.” Wesberry, 376 U.S. al 10. Moreover, the Courl has strongly indicated
that there is no conceptual barrier to applying the Weshesry principles to an interstate rather
than an intrastate controversy. Dep’t of Commerce v. Montana, 503 U.S. 442, 461 (1992).

Awarding (wao Tepresentatives to each resident of Ulah creates an obvious imbalance vi
vis other states. ITouse members are expected to be advocates for this insular constituency.
Here, residents of one state could look to two representatives to do their bidding whercas other
cilizens would be limited 1o one. The lifting of the 435-member limit vn membership of the
House, cstablished in 1911, is also a dangerous departurc for this Congress. Although member-

.

ship was once increased to 437 on a temporary basis for the admission of Alaska and Hawaii,
past members have respected this structural limitation. See generally Ending Tuxation Ilearing,
supra note 12 (testimony of Jonathan Turley, Shapiro Professor of Public Tnterest T.aw, The
(George Washington University Law School). After a casual increase, it will become much casicr
Tor [uture majorities 10 add members. Use of an al-large seal magnifies this problem by aban-
doning the principle of individual member districts of roughly equal constituencies. By using the
at-large option, politicians can simply give a state a new vote without having to redistrict existing
districts.

26 25 JOURNALS OF THE CONTINENTAL CoNGREss 1774 1789, at 973 (Gov't Printing Office
1922) (1783).
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tant to consider the dangers and lasting humiliation of that scenc as it
was recorded in the daily account from the debates:

|On 21 Junc 1783,] [t]hc mutinous soldicts presented them-

selves, drawn up in the street before the [s]tate |h|ouse,

where Congress had assembled. [Pennsylvania authoritics

were] called on for the proper interposition. [State officials

demurred and explained] the difliculty under actual circum-

stances, of bringing oul the militia . . . [or the suppression of

the mutiny . . . . [It was| thought that without some outrages

on persons or property, the temper of the militia could not

be relicd on .. ..

[T]he [s]oldiers remained in their position, without ol-

[ering any violence, individuals only occasionally uttering of-

fensive words and wantonly point|ing] their Muskets to the

[wlindows of the [h]all of Congress. No danger from pre-

meditated violence was apprehended, but it was observed

that spirituous drink [rom the tippling houses adjoining be-

gan (o be liberally served oul to the Soldiers, [and] might

lead Lo hasty excesses. None were commilled however, and

about [three o'clock], the usual hour [Congress] adjourned;

the [s]oldicrs, [though] in some instances offering a mock ob-

struction, permitt[ed] the members to pass through their

ranks. They soon aflterwards relired themselves to the

[blarracks.?”
Congress was forced to flee, first to Princeton, NI, then to Annapolis,
and ultimately to New York City 2

When the Framers gathered again in Philadelphia in the summer
of 1787 to draft a ncw constitution, the flight from that city five years
before was still promincent in their minds.? Madison and others called
for the creation of a federal enclave or district as the scat of the fed-
eral government, independent ol any state and protecled by lederal
authority.* Only then, Madison noted, could they avoid “public au-
thority [being| insulted and its proceedings . . . interrupted, with impu-
nity.”™ Madison belicved that physical control of the Capital would

27 Id.

28 Turley, Right Goal, Wrong Means, supra note 9, at BS.

29 See, e.g., 3 THE DFERATES IN THRE SEVERAT. STATE CONVENTIONS ON THE ADOPTION OF
THE FEDFRAT. CONSTITUTION AS RECOMMENDED BY THE (JENERAT. CONVENTTON AT PHITADRT -
pHIA IN 1787, at 433 [hereinafter ErLior DeBATES] (James Madison) (Jonathan Elliot ed., 2d ed.
1907).

30 7d.

31 Tue Fepirausre No. 43, at 289 (James Madison) (Jacob E. Cooke ed., 1961).
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allow dircct control of proceedings or act like a Damocles Sword dan-
gling over the heads of members of other states:

How could the general governmenl be guarded from the un-

due inflluence of parlicular states, or from insults, without

such exclusive power? If it were at the pleasure of a particu-

lar state to control the scssions and deliberations of Con-

gress, would they be secure from insults, or the influence of

such a state?*

James Iredell raised the same point in the North Carolina ratifica-
tion convention when he asked, “Do we not all remember that, in the
year 1783, a band of soldiers went and insulted Congress?”® By cre-
ating a special arca free of state control, “[iJt is to be hoped that such
a disgracetul scene will never happen again; but that, for the future,
the national government will be able to protect itself.”

In addition to the desire to be free from the transient support of
an individual state, the Framers advanced a number of other reasons
for creating this special enclave.®S There was a [ear Lhal a stale (and
its representatives in Congress) would have oo much inlluence over
Congress, by creating “a dependence of the members of the gencral
Government.”* There was also a fear that symbolically the honor
given to one state would create in “the national councils an imputa-
tion of awe or influence, equally dishonorable to the Government,
and dissalisfaclory Lo the other members ol the confederacy.” There
was also a view that the host state would benefil (oo much from “the
gradual accumulation of public improvements at the stationary resi-
dence of the Government.”™$ Finally, some Framers saw the capital

32 3 Erutor DupatTos, supra note 29, at 433,

33 4 Lrrior Desaves, supra note 29, al 219-20, reprinted in 3 Toe Fouspers’ Constiru-
Tion 225 (Philip B. Kurland & Ralph T.erner eds., 1987) (*I'he sovercignty of the United States
was treated with indignity. They applied far protection to the state they resided in, but could
obtain none.”).

34 7d.

‘I'he analysis by Dinh and Charncs places great cmphasis on this sceurity issuc and then

concludes that, “[d|enying the residents of the District the right 1o vote in elections [or the
ITouse of Representatives was neither necessary nor intended by the Iramers to achieve this
purpose.” Dinh & Charnes, supra note 13, at 7. This was not, however, the only purpose moti-
vating the establishment of a federal enclave. The general intention was to create a nonstate
under complete congressional authority as a federal enclave, See generally Lnding Toxation
Hearing, supra note 12 (lestimony of Jonathan Turley, Shapiro Professor of Public Interest Law,
‘The George Washington University [.aw School). ‘The Framers clearly understood and intended
for the District to be represented derivatively by the entire Congress. Id.

36 Tuw Fupiravusr No. 43, supra note 31, at 289,

37 Id

38 Id.
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city as promising the same difficultics that T.ondon somctimes posed
for the English.2* London then (and now) often took steps as a munic-
ipality that challenged the national government and policy.*® This led
to a continual level of tension between the national and local
representatives.

The District was crealed, therelore, [or the specilic purpose ol
being a nonstate, a special enclave created and operated by Congress.
Under the original design, the security and operalions ol the lederal
enclave would remain the collective responsibilitics of the entire Con-
gress, and so, of all the various states. The Framers, however, inten-
tionally preserved the option to change the dimensions or even
relocate the lederal district.* Indeed, Charles Pinckney wanted the
District Clausc* to read that Congress could “fix and permanently cs-
tablish the seat of the Government . . . .”** However, the Framers
rejected the inclusion of the word “permanently” to allow for some
flexibility.

What is most striking about this history is not just the clarity of
the purposc in the creation of the District but the lack of any continu-
ing need for such a “federal tlown.” Since the Constitutional Conven-

30 KrxneTH R BownNa, THE CREATION OF WasHNaToN, D.C: THE InEa anD TocA-
TION OF THE AMERICAN CAPITAL 76 (George Mason Univ, Press 1991).

40 T'his included such famous controntations as the impeachment of Sir Richard Gurney,
lord mayor of London, in 1642, after he “thwarted Parliament’s order to store arms and ammuni-
tion in storehouses.” Raour. BERGFR, IMPEFACHWENT: THE CONSTITUTIONAT. PROBTFMS 71-73
(1973). Likewisc, after John Wilkes was imprisoned by the King and tossed out of Parliament in
the 1760, he notably became Lord Mayor of London in 1774, David Johnson, John Wilkes: The
Scandalous father of Civil Liberty, Ilistory Topay, Aug. 1, 2006, at 65 (book review).

The modern T.ondon mayors often assert the same independence from the Parliament and
Prime Minister, with Ken Livingston as a typical cxample. See Marjoric Miller, American Transit
Expert Rides 1o the Rescue, LA, Timus, Feb, 4, 2001, at 8 (discussing Mayor’s successful cam-
paign to stop ministry plans on mass transport): David White, ‘Tube’ Strike Llighlights transport
Funding Troubles, Fin. Times (London), Feb. 6, 2002, at 9 (same). “Red Ken” as he was called,
became London’s first elected mayor in 2000. Before that time, various governing units man-
aged London, olten in lension with the national government. This was the case with the Greater
Iondon Council, which Margarct ‘Thatcher abolished in 1986 tor continually harassing and
maocking her government’s policies. Kevin Cullen, Veteran of Labor’s Older War, Defving Blair,
Muay Win London, Bosron GLoss, Apr. 30, 2000, al 6.

41 TS, Const. aunt. I, § 2, ¢l 17,

42 Id.

43 Peter Raven-Ilansen, The Constitutionality of D.C. hood, 60 Gr:o. Wasi L. Ruv.
160, 168 (1991) (citing Jamus Mavison, Tuw: Dusaris is e Trpirar Convinrion on 1787
WureH FRAMED THE CONSTTTUTTON OF THE UNITED STATES OF AMERICA 420 (CGraillard Hund
& James Brown Scoft eds., 1920)).
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tion, courts have tccognized that federal, not state, jurisdiction

governs federal lands. The Court stressed in Hancock v. Train:*
Because of the fundamental importance of the principles
shielding federal installations and activities from regulation
by the States, an authorization of state regulation is found
only when and (o the extent there is “a clear congressional
mandate,” “specific congressional action” thal makes this au-
thorization of statc rcgulation “clear and unambiguous.”**

Although the state retains jurisdiction for some federal propertics,
this depends on the manner in which it was acquired or ceded.* Cer-
Lainly, Congress has the ability through the Enclave Clause?’ Lo
purchase such land and (o establish exclusive jurisdiction.

Morcover, the federal government now has a large security force
and is not dependent on the states. Finally, the position of the federal
government vis-a-vis the states has flipped, with the federal govern-
ment now Lhe dominanl party in this relationship. Thus, even though
federal buildings or courthouses are located in the various slales, they
remain legally and practically separate [rom slate jurisdiction, al-
though cnforcement of state criminal laws docs occur in such build-
ings. Just as the United Nations has a special status in New York City
and docs not bend to the pressure of its host country or city, the fed-
eral government does not need a special federal enclave to exercise its
independence from individual state governments.

‘The original molivatling purposes behind the creation of the fed-
cral enclave, therefore, are no longer compelling. Madison wanted a
nonstate location for the scat of government because “[i]f any state
had the power of legislation over the place where Congress should fix
the general government, this would impair the dignity, and hazard the
safely, of Congress.”# Today, (here is no cognizable “hazard |(o]
safely,” but there cerlainly remains the symbolic question of the im-
pairment to the dignity of the several states by locating the seat of
government in a specific state. As noted below,* 1 believe that the

44 Hancock v. Train, 426 U.S. 167 (1976).

435 Id. at 179 (citations omitted); see also Paul v. United States, 371 U.S. 245, 263 (1963);
Kern-Limerick, Inc. v. Scurlock, 347 U.S. 110, 122 (1954); California ex rel. State Waler Res.
Control Bd. v. EPA, 511 F.2d 963, 968 (9th Cir. 1975), rev'd on other grounds, EPA v. California,
426 U.S. 200 (1976).

46 See Kleppe v. New Mexico, 426 U.S. 529, 543 (1976) (*“Abscnt consent or cession a State
undoubtedly retains jurisdiction over federal lands within its territory[.]”).

47 US. Const. aut. I, § 8, cl. 17,

48 3 Trrior Dusares, supra nole 29, at 89 (James Madison).

49 See infra Part VIL




118

(9%}
=
n

2008] Too Clever By Half

scat of the federal government should remain completely federal terri-
tory as an important symbol of the equality of all states in the govern-
ance ol the nation. The actual seal ol government, however, is a liny
fraction of the current federal district.

Putting aside the questionable need for a “federal town,” the cre-
ation of this federal cnclave was a matter of contemporary debate at
the time, and from the first suggestion of a federal district to the retro-
cession of the Virginia lerritory, the only oplions [or representation
for District residents were viewed as limited to either a constitutional
amendment or retrocession of the District itsclf.s Those remain the
only two clcar options today, though rctrocession itsclf can take many
different forms in its actual execution, as discussed below.5t

IT.  The Several States: A Textual and Contextual Analysis
of Article T

‘The current debate not only raises the meaning of various textual
and historical sourccs, but morc fundamentally, the weight to be given
textual, historical, and policy considerations in the interpretation of
the Constitution. Certainly, before turning to the text of Article L, it is
important to acknowledge that plain meaning arguments have their
inherent limitations. Somc scholars and jurists have criticized the
more simplistic uses of plain meaning when, as Judge Frank Easter-
brook has noted, “[t]o invoke a plain meaning rule is to beg the cen-
tral question of meaning, to sweep under the rug, to hide, the means
by which meaning is established.”® Indeed, it is impossible to state
that a word has a plain meaning without considering its context and
purpose within a constitution or statute.® Yel, though strict textualist
interpretative schools have long been a subject ol controversy, it is
generally accepted that any interpretation must begin with the text
and, when clear, the text should control in conflicts.

As shown below, the composition of Congress was one of the
structural provisions to be fixed within our system, to be protected

50 Etforts to sccure voting rights in the courts have failed. See Adams v. Clinton, 90 F.
Supp. 2d 35, 50, 55-56 (D.D.C. 2000).

51 See infra Part T1T.

52 Frank H. Easterbrook, Legal Interpretation and the Power of the Judiciary, T Harv. LL.
& Pus. PoL’y 87, 91 (1984).

53 See Frank H. Easterbrook, Zexr, History, and Structure in Statutory Interpretation, 17
Ilarv. JL. & Pus. PoL’y 61, 67 (1994) (“‘Plain meaning’ as a way to understand language is
silly. [n interesting cascs, meaning is not ‘plain’; it must be imputed; and the chaice among
meunings must have a fooling more solid that [sic] a dictionary . . . .").
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from opportunistic manipulation or creative rcalignment.™* There arc
fundamental terms Lhal serve as building blocks or structural elements
Lo the Constitution. The word “states” is one such term. Both textu-
ally and contextually, the I'ramers used this term with a literal mean-
ing and purpose.

The debate over the meaning of Article T recalls the admonish-
ment of the Supreme Court that in constitutional intcrpretation
“every word must have its due [orce, and appropriate meaning; . . . no
word was unnecessarily used, or needlessly added.”* More impor-
tantly, there is a tendency to ignore the plain meaning of text when it
presents inconvenient barriers to contemporary goals. In his famous
commentarics on the Constitution, Justice Story warncd against the
usc of interpretation to avoid unpopular limitations in our constitu-
tional system:

[TThe Constitution ol the United States is Lo receive a rea-

sonable interpretation of its language and its powers, keep-

ing in view the objects and purposcs for which those powers

were conferred. By a rcasonable interpretation we mean,

that, in case the words are susceptible of two different
senses, the one strict, the other more enlarged, that should

be adopled which is most consonant with the apparent ob-

jects and intent of the Conslitution . . . .

... On the other hand, a rule ol equal importance is not
Lo enlarge the conslruction of a given power beyond the fair
scope of its terms merely because the restriction is inconve-
nicnt, impolitic, or cven mischicvous. If it be mischicvous,

54 Stephen Carter made an analogous point in discussing structural provisions in the
checks and balances of the Constitution:
The specificity of these clauses is completely sensible if the authors were attempting
to implement a particular conception of the way the government should work.
‘Thus while we assume with respect to the entire Constitution that the Framers
meant what they said, we may also assume that with respect to the Constitution’s
structural provisions they took care 1o say what they meant. The entire Constitu-
tion means something: the more determinate clauses mean something specilic. Af-
ter all, these structural provisions were meant to constitutc a government
comprising institutions that would interact, and it is difficult to design institutional
interaction without a concrele image of what the institutions are. Because the
structural provisions are relatively clear, moreover, important substantive biases
held by the interpreters  the judges  cannot casily crecp in and corrupt the pro-
cess of adjudication.
Stephen L. Carter, Constitutional Adjudication and the Indeterminate lexi: A Preliminary De-
fense of an Tmperfect Muddle, 94 Yarr 1.1, 821, 854 (1985).
55 Holmes v. Jennison, 39 .S, (14 Pet.) 540, 570-71 (1840).
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the power of redressing the cvil lics with the people by an

exercise ol the power ol amendment.>

Justice Story’s concern about the distortive cffect of contempo-
rary politics on constitutional interpretation is vividly evident in the
debate over a Districl vole.

A. The Text of the Composition and District Clauses
1. The Composition Clause

Any constitutional analysis necessarily begins with the text ol two
primary provisions, though others (as will be shown)¥ are illustrative
of their meaning. Article I, Section 2 is the most obvious and control-
ling provision on this question, not the District Clause. The Trramers
defined the voting membership of the Tlousc in that provision as com-
posed of representatives of the “several States.”  Conversely, the
District Clause was designed to define the power of Congress within
the federal enclave.

On its face, the language of Article T, Section 2 would appear a
model of clarity:

The House of Representatives shall be composed of Mem-

bers chosen every second Year by the People of the several

States, and the Electors in each State shall have the Qualifica-

tions requisite for Elcctors of the most numerous Branch of

the State Legislature.>
As with the Seventeenth Amendment determination of the composi-
tion of the Scenate the text clearly limits the membership of the
House 1o representatives of the several slales.

The reference to “states™ is repeated in the section when the
Tramers specificd that cach representative must “when clected, be an
Inhabitant of that Statc in which he shall be chosen.”s" Notably, the
reference to “the most numcrous Branch of the State Legislature™
clearly distinguishes the state entity from the District.> The District

56 1 JosPrH STORY, COMVENTARTES ON THE CONSTITETION OF THE UNTTED STATES § 419,
at 310, § 426, at 314 (4th ed. 1873).

7 See Part I1B.

58 UK. Const.art. [,§2, ¢l 1

59 Id. (emphasis added).

60 Though not directly relevant to S. 1257, the Seventeenth Amendment contains similar
language mandating that the Senate shall be composed of two Senators of each state “elected by
the people thereof.” fd. amend. XVTI.

61 Id. art. I, § 2, cl. 2.

62 Id.
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had no independent government at the time and currently has only a
city council.

In Article I, the drafters refer repeatedly to states or several
states, as well as state legislatures, in defining the membership of the
ITouse of Representatives. As the Supreme Court has noted, “[a]
state, in the ordinary sensc of the Constitution, is a political commu-
nity of free citizens, occupying a territory of defined boundaries, and
organized under a government sanctioned and limited by a written
conslitution, and established by the consent ol the governed.”s* Nola-
bly, no one has seriously argued that the Framers had any other mean-
ing in mind when they used (he term “several Stales” beyond the
conventional meaning of a state under Article T, Scction 2, Clause 1.

Beyond the textual reference to states, the reference to members
in the Composition Clause has been ciled as a clear distinction in the
minds of the Framers between voling and nonvoling representatives.
Professors John O. McGinnis and Michael B. Rappaport address this
very point and note that the word “members™ was meant to protect
the essential structural role by guarantceing that representatives of
the states, and only the states, would vote in Congress:

It the TTouse could deprive Representatives from certain

states of the right to vote on bills or could assign that right to

non-members of its choosing, a majorily ol the House could
circumvent the carefully crafted structure established by the

Framers Lo govern national legislation. This struclure main-

taincd important compromiscs that were cssential to the

Constitation’s creation, such as the cquilibrium between

large and small states. 'lhe structure also protected minori-

lies by making it more dillicult for unjust legislation o pass.

It is inconceivable that the Framers would have permitted a

majority of the House Lo subvert this arrangement.s

2. The District Clause
The sccond provision at issuc is the District Clause found in Arti-
cle I, Section 8, which gives Congress the power:
To excrcise cxclusive T.egislation in all Cases whatsocver,
over such District (not cxceeding ten Miles squarc) as may,

63 Texas v. White, 74 U.S. (7 Wall.) 700, 721 (1868).

64 See Dinh & Charnes, supra note 13, al 9. But see Peter Raven-Ilansen, supra note 43, at
168.

65 John Q. McGinnis & Michael B. Rappaport, The Rights of Iegislators and the Wrongs
of Interpretation: A Further Defense of the Constitutionality of Legislative Supermajority Rules,
47 Duxe: LT, 327, 333 (1997} (emphasis added).
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by Cession of particular States, and the Acceptance of Con-

gress, become the Seat of the Government ol the United

States, and lo exercise like Authorily over all Places pur-

chased by the Consent of the Legislature of the State in

which the Samc shall be, for the Tirection of Torts,

Magazines, Arsenals, dock-Yards, and other ncedful Build-

ings ... .%

Notably, the use of “in all Cases whatsoever” emphasizes the ad-
ministrative and operational character of the power given to Con-
gress. As the Supreme Court noted, Congress exercises this power “in
all cases where legislation is possible.”” ‘This Clause conlers on Con-
gress a power to dictate the internal conditions and operations of the
federal enclave. On its face, this language is not a rival authority to
the Composition Clause or the structural provisions for Congress ar-
ticulated in the Constitution. Indeed, it is a power that remains “con-
trolled by the provisions of the Constitution.”s¢ This includes thosc
provisions that structure the legislative branch.

Missing from the references to the federal enclave is any lan-
guage suggesting any representation other than the representation af-
forded by Congress as a whole. Indeced, the federal enclave is referred
to as “the Scat of Government” and grouped with other forms of fed-
eral enclaves and lerritories, allowing Congress “lo exercise like Au-
thority over all Places purchased by the Consent of the Legislature of
the State in which the Same shall be, [or the Erection ol Forts,
Magazincs, Arsenals, dock-Yards, and other necdful Buildings . .. .7
The text conveys a single obvious meaning: the T'ramers created vari-
ous types of enclaves that would not be part of a state or subject to the
provisions referencing states under the new constitutional system.
These are nonstate entities set apart from the structural provisions
concerning slale enlities such as the Composition and Qualificalion
Clauses.

B.  The Context of the Composition and District Clauses

In some cases, the language of a constitutional provision can
change when considered in a broad conlext, particularly with similar
language in other provisions. The Supreme Court has emphasized in
matters of statutory construction (and presumably in constitutional in-

66 U.S, Const. arl. [, § 8, ¢l. 17,

67 O'Donoghue v. United States, 289 TS, 516, 539 (1933) (citation omitted).
68 Binns v. United Statcs, 194 U.S. 486, 491 (1904).

6 U.S. Const. arl. I, § 8, ¢l. 17,
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terpretation) that courts should “assume| | that identical words used
in diffcrent parts of the same act arc intended to have the same mean-
ing.”7 'This does not mean that there cannol be exceptions,” but such
exceplions must be based on circumstances where the consistenl inter-
pretation would lead to conllicting or clearly unintentional results.”

An interpretation of the Composition Clause turns on the mean-
ing of “states.” A review of the Constitution shows that this term is
ubiquitous. Within Article I, the word “states™ is central to defining
the Article’s arliculation ol various powers and responsibilities. In-
deed, il “several States” under the Composition Clause was intended
o have a more [luid meaning Lo extend Lo nonslates like Lhe District,
various provisions become unintelligible.” Tor both the composition
of the TTousc and Scnate, the defining unit was that of a state with a
distinct government, including a legislative branch. Tor example,
before the Seventeenth Amendment in 1913, Article I read: “The Sen-
ale of the United States shall be composed ol lwo Senalors (rom each
State, chosen by (he Legislature thereof . . . .”7* For much of its his-
tory, the District did not have an independent government, let alone a
true state legislative branch.

There is also the Qualification Clause, under which members
must have “the Qualilications requisite [or Eleclors of the most nu-
merous Branch of the State Legislature,” as well as other crileria ol
residence, age, and other characteristics.”> Obviously, the District has
no state legislature and was never intended to have such a state-like
structurc. Morcover, as noted below, it Congress can manipulate the
meaning of the qualifications, it can change not just the voting mem-
bers of Congress, but also their basic qualifications to serve in that
capacity.

The drafters also referred to the “Iixecutive Authority™ of states
in issuing writs for special clections to fill vacancies in Article T, Sce-
tion 2. Like the absence of a legislative branch, the District did not

70 Sorenson v. Sec'y of the Treasury, 475 1.8, 851, 860 (1986) (internal quotations and
citation omitted).

71 See, e.g., District of Columbia v. Carter, 409 U.S. 418, 419 20 (1973) (“Whether the
District of Columbia constitutes a *State or Territory” within the meaning of any particular statu-
tory or constitutional provision depends upon the character and aim of the specific provision
involved.™).

72 See, e.g., Milton S. Kronheim & Co. v. District of Columbia, 91 F.3d 193, 198-99 (D.C.
Cir. 1996) (holding that the Commerce Clause and the Twenty-T'itst Amendment apply to the
District even though “D.C. is not a state™).

73 supra notes 71-72 and accompanying text; infra notes 74-81 and accompanying text.
Const. art. I, § 3, cl. 1 (amended 1913).

75 Id §2, ¢l 1
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havc a truc cxceutive authority and would not have been able to fulfill
such a structural condition.”

Article I also requires that “[n]o Person shall be a Representative
who shall not . . . be an Inhabitant of that State in which he shall be
chosen.””” The drafters could have allowed for inhabitants of federal
territorics or the proposed federal district. Instead, they chose to con-
fine the qualification for scrvice in the House to being a resident of an
actual state.

In the conduct of elections under Article I, Section 4, the drafters
again mandated that “each State” would establish “[t]he Times,
Places, and Manncr.”* This provision specifically juxtaposes the au-
thority of such states with the authority of Congress. The provision
makes little sensc if a state is defined as including cntitics created and
controlled by Congress.

Arlicle I also ties the term “several Stales” to the actual slales
making up the United States. The drafters, for example, mandated
that “Representatives and dircet Taxes shall be apportioned among
the several States which may be included within this Union, according
10 their respective Numbers . .. "7 The District was neither subject
10 laxes al the beginning of ils exislence nor represented as a member
of the union of states.

76 Indeed, the recent changes to the structure of the 1D.C. government would have likely
been viewed as creating a de facto state-like system in conflict with the original model. The D.C.
government now has a mayor and considerable independence from Congress. It has gradually
grafted on the clements of a state government, including such important symbolic changes as the
tenaming of the former office of “corporate counsel™ to be the *Office of Attorney General for
the District of Columbia,” a name that tracts the title for states rather than cities. This change
was expressly linked 1o the claim of stale status with the new Attorney General explaining:

This name change comes at an important time in the District’s history, In an era

when the District struggles for voting rights and is compelled to bring a lawsuit for

the right to tax nonresidents, a simple name change for the Office of the Corpora-

tion Counsel sends a strong message to our citizens that we are, indeed, a state in

practice, il not in fact.
Press Release, District of Columbia Office of the Allomey General, Mayor Renames OCC 1o
Office of the Attorney General for DC (May 26, 2004), available at hitprioce.de.goviocciewp!
view,a,11,q,614305 occNav_G1D,152Lasp. Likewise, despite failing to pass the District voting
legislation, Delegate Norton did succeed in getting the 110th Congress (o pass another symbol of
statehood: allowing the District o have its own quarter minted like the [iltly stales. Andrea
Seabrook, 1.C. Scores Own Quarter (NPR radio broadeast Dec. 23, 2007), available at hitpy!
www.npr.org/templates/story/story. php?storyld=17563839. Congress further agreed to the crea-
tion of a state-like stamp. Jd. (interviewing Del. Eleanor Holmes Norton, D-D.C., who pre-
dicted that 2008 will see the vole follow the approval of a stale-like slamp and guarter).

77 US. Const.arl. [, §2,¢l. 2.

78 Id §4, ¢l 1

79 Id. § 2, ¢l. 3 (amended 1968).
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Article T, Scction 2, Clause 3 specifics that “cach Statc shall have
at Least one Representative. ¢ Article I, Scction 3 allots two Scna-
tors Lo “each State.” If the Framers believed that the District was a
quasi-state under some fluid delinition, there would have been some
provision or even discussion of a Districl representalive and lwo Sena-
tors from the start. At a minimum, the Composition Clause would
have referenced the potential for nonstate members, particularly
given the large territorics, such as Ohio, which were yet to achicve
state status. Yet there is no reference to the District in any of these
provisions. It is relegated to the District Clause, which puts it under
the authority of Congress.

The reference to “states™ obviously extends beyond Article T.
Article IT specified that “[tJhe Tlectors [of the President] shall mect in
their respective States™ and later be “transmit[ted] . . . to the Scat of
the Government of the United States,” that is, the District of Colum-
bia.®* When Congress wanted to give the District a vote in the pro-
cess, it passed the Twenly-Third Amendment. That Amendment
expressly distinguishes the District from the meaning of a state by
specifying that District electors “shall be considered, for the purposes
of the election of President and Vice President, to be electors ap-
pointed by a Statc . .. ."$?

Notably, just as Article I refers to apportionment of representa-
lives “among the several States,”s the later Fourteenth Amendment
adopted the same language in specifying that “Representatives shall
be apportioned among the several States according to their respective
numbers . . . ." Thus, it is not true that the reference to states may
have been due to some unawarcness of the District’s existence. The
Fourtcenth Amendment continued the same language in 1868 after
the District was a major American city. Again, the drafters used
“state” as the operative lerm, as with Article I, Lo determine the ap-
portionment of representatives in Congress. The District was never
subject Lo such apportionment and, even under this bill, would not be
subject to the traditional apportionment determinations for other
districts.

Likewise, when the Framers specified how to select a President
when the Electoral College is inconclusive, they used the word

80 Id.

SL Td. art. 11, § 1, cl. 3 (amended 1804).
82 [d. amend. XXIII, § 1, cl. 2.

82 Id. art. 1, § 2, l. 3 (amended 1968).
84 4, amend. XIV, § 2.
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“statcs™ to designate actual state entitics. Pursuant to Article IT, Scc-
tion 1, “thc Votes shall be taken by States, the Representation from
each State having one Vole . .. .”s%

Conversely, when the drafters wanted to refer to citizens without
reference to their states, they used the fairly consistent language of
“citizens of the United States™ or “the people.” This was demon-
strated most vividly in provisions such as the Tenth Amendment,
which declares that “|tJhe powers not delegated to the United States
by the Constitution, nor prohibited by il Lo the States, are reserved Lo
the Stales respeclively, or Lo the people.”™ Nol only did the drafters
refer to the two common constitutional categories [or rights and pow-
ers (in addition to the federal government), but it cannot be plausibly
argucd that a federal enclave could be read into the meaning of states
in such provisions.

‘The District Clause itsell magnilies the distinction of the District
[rom actual states. It is referred to as the “Seat of Government” and
subject to the same authority that Congress would excrcise “over all
Places purchascd by the Consent of the Tegislature of the State . .. .7
Under this language, the District as a whole was delegated to the
Uniled States. As the D.C. Circuil stressed recently in Parker, “the
authors of the Bill of Rights were perlectly capable of distinguishing
beltween ‘the people,” on the one hand, and ‘the states,” on the
other.”® Likewise, when the drafters of the Constitution wanted to
refer to the District, they did so clearly in the text. This was evident
not only with the original Constitution and the Bill of Rights, but also
with the much later amendments, For example, the Twenty-Third
Amendment, which gives the District the right to have presidential
electors, expressly distinguishes the District from the states and estab-
lishes, for that purpose, that the District should be treated like a state,
mandaling “[a] number ol electors of President and Vice President
equal to the whole number of Senators and Representatives in Con-

85 Jd.art. T1, § 1, cl. 3 (amended 1804).

86 Jd. amend. X. See generally 1.cc v. Flintkote Co., 393 F.2d 1275, 1278 n.14 (D.C. Cir.
1979) (“[1The District, unlike the states, has no reserved power to be guaranteed by the ‘lenth
Amendment.”). The same can be said of the Eleventh Amendment. See LaShawn v. Barry. 87
T.3d 1389, 1393-94 n.4 (D.C. Cir. 1996) (“The District of Columbia is not a state. . .. Thus, [the
Fleventh Amendment] has no application here.™)

87 US. Const. ut. I, § 8.

88 Parker v. District of Columbia, 478 I'.3d 370, 382 (D.C. Cir. 2007). The Supreme Court
has accepled the Parker case [or review in 2008, a decision that could potentially reexamine the
status of the District as well as clarify the meaning of the Second Amendment itself. See gener-
ally Jonathan 'Lurley, A Liberal’s Lament: The NRA Might Be Right After All, USA 'Topay, Oct.
4,2007, at 11A.
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This Amendment makes little sensc if Congress could simply bestow
the voling rights of states on the Districl. Rather, it reallirmed that, il
the District wishes Lo vole constitutionally as a state, an amendment
formally exlending such parity is required.”

These references illustrate that the drafters knew the difference
between the nouns “state,” “lerritory,” and “the District” and used
them consistently. If one simply lakes the plain meaning of these
lerms, the various provisions produce a consistent and logical mean-
ing. Tt is only if one inserts ambiguity into these core terms that the
provisions produce conflict and incoherence.

When one looks Lo the District Clause, the conlext belies any sug-
gested reservation of authority to convert the District into a voting
member of either house. Instead of being placed in the structural Sec-
tion with the Composition Clause, the District Clause was relegated to
the same Scction as other arcas purchased or acquired by the federal
government. Under this Clause, Congress is expressly allowed “to cx-
ercise like Authority [as over the District] over all Places pur-
chased . . . [or the Erection of Forts, Magazines, Arsenals, dock- Yards,
and other needlul Buildings . . . .”" If this Clause gives Congress the
ability to make the [ederal district into a voling member, then presum-
ably Congress could exercise “like Authority™ and give the Depart-
ment of Defense ten votes in Congress.

‘The conlext of the District Clause strongly suggests thal il is a
provision crafted for administrative purposes, as opposed to the struc-
tural provisions of Section 2. Indeed, the argument of unlimited pow-
ers under the District Clause parallels a similar argument under the
Election Clause.”> Some argue that the Framers gave states®® or Con-

89 U.S. Const. amend. XXIII, § 1 (amended 1961) (emphasis added).

90 Fven collateral provisions such as the prohibition on federal offices and emoluments in
Article I, Section 6, make little sense if the drafters believed that the District could ever be
treated like a state. Tor much of its history, the District was treated either like a terrilory or a
federal agency. 1yndon Johnson appointed Mayor Walter Washington to his post by excentive
power over federal agencics. Officials held their offices and reccived their salarics by cither
legislative or executive action. Because the District was a creation and extension of the federal
government, its officiuls held federal or quasi-federal offices. In the 1970s, [Tome Rule, see infra
created more recognizable offices of a city government, though still ultimately under
the control of Congress.

91 US. Const. art. I, § 8.

92 US. Consr.arl. [, § 4. cl. 1.

Term Timits, Tnc. v. Thornton, 514 U1.S. 779, 832-33 (1995) (“The Framers intended
Clausc to grant States authority to create procedural regulations, not to provide

the Electiol
Stales with license 1o exclude classes of candidates [rom federal office.”).
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gress the authority to manipulate the qualifications for members. In
the latter case, the Clause provides that “Congress may al any lime by
Law make or alter such Regulations” thal relaled to the “Times,
Places and Manner of holding [federal] Tlections.”* Section 4 of Ar-
ticle I, however, was viewed by the Court as a purely procedural pro-
vision despite the absence of limiting language. As the Ninth Circuil
noted in Schaefer v. Townsend s the Supreme Courl has rejected “a
broad reading of the Tilections Clause and held the balancing test in-
applicable where the challenged provision supplemented the Qualifi-
cations Clause.” It is the Composition Clause and, as noted below,
the Qualifications Clauses, that delermine the prerequisites for con-
gressional office.

The effort to focus on the District Clause rather than the Compo-
sition Clausc is unlikcly to succeed in court. The context of this lan-
guage reinforces the plain meaning of the text itself. The District
Clause concerns the authority ol Congress over the internal aflairs of
the seat of government. To elevate that Clause to the same level as
the Composition Clause would do great violence to the traditions of
constitutional interpretation.

ITI.  The Original Understanding of the Composition, Qualifications
and District Clauses

The meaning of the Composition and District Clauses is not only
consistent on both a textual and contextual basis, it is greatly rein-
forced by a review of the early understanding of these Clauses. His-
tory from the late eighteenth and early nineteenth centuries clearly
relutes the repeated suggestion by supporters of the current legisla-
tion that the Framers did not and could not have intended Lo leave the
District in an unrepresented status. No one has suggested thal the
District Clausc was a focus of the debates lcading to ratification or in
the carly Congresses. The record of these debates is incomplete, par-
ticularly in the state ratification conventions. Morcover, references to
the District are sprinkled throughoul the debates, tantalizing sugges-
tions of discussion outside of the recorded sessions, bul not the subject
of extended debate. The asserlion, however, thal the meaning of the
District Clause was either not clearly understood or considered at the
time is clearly and irrefutably untrue. There are various references to

94 US. Consr.arl. [, § 4, ¢l 1.
95 Schaefer v. Townsend, 215 F.3d 1031 (9th Cir. 2000).
96 Id. al 1038.
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the Clause, and these references discussed below®” demonstrate that
the obvious meaning of the Clause was apprecialed al the time. In-
deed, the disenlranchisement ol residents was not only obvious bul
equally controversial with some leaders at the time.”

It is also important to emphasize that the relevant historical dis-
cussions arc not confined to the District Clause. While many advo-
cates have insisted that the plain meaning of terms can change in a
broader conlext, they nolably avoid consideration of the lext and his-
tory behind two clearly relevant Clauses: the Composition and Quali-
fications Clauscs. These Clauses form a well-documented record of
the intentions of the Tramers as to the make-up of Congress and its
inherent authority to change the composition of its own membership.

A.  The Original Understanding of the Composition Clause

The intent behind the Composition Clause was clear throughout
the debates. Tt was considered a vital structural provision. The T'rram-
ers were obsessed with the power of the states and the structure of
Congress. Few mallers concerned the Framers more than who could
vote in Congress and how they were clected. Indeed, some delegates
wanted the TTouse to be clected by the state legislatures, as was the
Senate.® This proposal was not adopled, but the clear import of the
debate was that representatives would be elected from the actuval
states. The very requirement of qualifications being set by “state leg-
islaturc[s]” was meant to reaffirm that the composition of Congress
would be controlled by states.

The Tramers reinforced this view at the time. A fundamental
guarantce offered to dissenters was that the composition of both
houses would be controlled by the states. The Composition Clause
was vital to securing the votes of reluctant members, particularly Anti-
Federalists. Madison emphasized this point in Federalist Nv. 45 when
he pointed out that “each of the principal branches of the federal
Government will owe its existence more or less to the favor of the
State Governments, and must consequently feel a dependence . .. .10

In his first comments alter the Constitutional Convention, James
Wilson cmphasized the Composition Clausc and the requircment that

97 See infra Part TILA-C.

98 See infra Part IILC.

99 1 Recorps or 1HE FeprraL Convention or 1787, al 359 (Max Tarrand ed., rev. ed.
1966).

100 T Feprravsr No. 43, at 311 (James Madison) (Jacob E. Cooke ed.. 1961).
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members be clected by actual states.” In an October 6, 1787 speech,
Wilson responded Lo Anti-Federalists who feared the power of the
new Congress—a speech described at the time as “the first authorita-
tive cxplanation of the principles of the NEW FEDERAL CONSTI-
TUTION.”12 Wilson stressed that Congress would be tethered
closcly to the states and that only states could clect members:

[Ulpon what pretence can it be alleged that it was designed
Lo annihilate the state governments? For, I will undertake (o
prove that upon their existence, depends the existence ol the
feederal plan. For this purpose, permit me to call your atten-
tion to the manner in which the president, senate, and house
of representatives, are proposed to be appointed. . .. The
scnate is to be composed of two scnators from cach state,
chosen by the legislature; and therefore if there is no legisla-
ture, there can be no senate. The house of representatives, is
Lo be composed of members chosen every second year by the
people of the several slates, and the electors in each state
shall have the qualifications requisite [or electors of the most
numerous branch ol the state legislature,—unless therefore,
there is a state legislature, that qualification cannot be ascer-
tained, and the popular branch of the feederal constitution
must likewise be extinct. T'rom this view, then it is cvidently
absurd to supposc, that the annihilation of the separate gov-
crnments will result from their union; or, that having that
intention, the authors of the new system would have bound
their connection with such indissoluble ties. 3
Wilson’s comments, in what was billed at the time as the first pub-
lic defense of the dralt Constitution by a Framer, illustrate how impor-
tant the Composition Clause of Article T, Section 2, was to the
structure of government.*® It was the very cornerstone for the new
federal system. It is safe to say that the suggestion that the District
could achicve a status cqual to states in Congress would have been
viewed as absurd, particularly because there could be no state legisla-
ture lor the [ederal city. Wilson and others made clear thal voling
rights in Congress would be reserved [or the representatives ol the
actual states.

101 13 THE DocUMENTARY TTISTORY OF THE RATIFICATION OF THE. CONSTITUTION 337, 342
(John P. Kaminski & Gasparc J. Saladino cds., 1981).

102 /d.

102 [d. (emphasis added).

104 1d,
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This view was rcaffirmed in the Third Congress in 1794, only a
fow years after ratification. The issuc of the meaning of Article I, Scc-
tion 2, was raised when a representative of the lerritory of Ohio
sought admission as a nonvoling member Lo the House. Conneclicul
Representalive Zephaniah Swilt objected Lo the admission ol anyone
who is not a representative of a state: “The Constitution has made no
provision for such a member as this person is intended to be. If we
can admit a Delegate to Congress or a member of the TTouse of Rep-
resentatives, we may with equal propriety admit a stranger from any
quarter of the world.”1s

Although nonvoling members would be allowed, the legislators
on both sides agreed that the Constitution restricted voting members
to representatives of actual states. This debate, occurring only a few
years after the ratification, and with both drafters and ratificrs serving
in Congress, reinforces the clear understanding of the meaning and
purpose of the language.

While academic advocates of the District legislation struggle to
claim an abscnce of a clcar answer under the District Clause, they
avoid the obvious thrust of the debates over the Composition Clause.
The Constitutional Convention and various structural provisions of
the Conslitution establish not only how important the Composilion
Clause was Lo the drallers, bul “makes clear just how deeply Congres-
sional representation is tied to the structure of statehood.”% It would
be ridiculous to suggest that the delegates to the Constitutional Con-
vention or ratification conventions would have worked out such spe-
cific and exacting rules for the composition of Congress, only to give
the majority of Congress the right to create a new form of voting
members from federal enclaves like the District. It would have consti-
tuted the realization of the worst [ears [or many delegales, particularly
Anlti-Federalists, Lo have an open-ended abilily of the majorily Lo ma-
nipulate the rolls of Congress and to use areas under the exclusive
control of the federal government as the source for new voting
members.

B.  The Original Understanding of the Qualifications Clauses

Tiqually probative is the intent behind the Qualifications Clauses
of Article T, Scction 2. Tf Congress changes the meaning of the Com-
position Clausc, it could also change the meaning of the Qualifications

105 4 ANNats OF Cong. 884 (1794). This debate is detailed in David P. Currie, The Consti-
tution in Congress: The Third Congress, 1793-1795, 63 U. CHL L. ReV. 1, 42 (1996).
106 Adams v. Clinton. 90 F. Supp. 2d 35, 46-47 (D.D.C. 2000).
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Clauscs, which refers to the fixed criteria for cligibility for the House
of Representatives, including the condition of being a resident of a
slate.

It is not simply the reference to a state that makes the Qualifica-
tions Clauses material to this debate. The Framers wrote this provi-
sion in the aftermath of the controversy over John Wilkes in the
1760s.77 Wilkes had publicly attacked the peace treaty with France in
1763 and, in doing so, carncd the irc of the Crown and Parliament.
Allter he was convicled and jailed for sedition several years laler, the
Parliament moved Lo declare him ineligible for service in the legisla-
ture. He served anyway, and eventually the Parliament rescinded the
legislative cffort to disqualify him. Parliament accepted that such ma-
nipulation of qualifications for cntry or scrvice violated core demo-
cratic principles.

The Wilkes controversy was referenced in the Constitutional
Convention, as members called [or a rigid and [ixed meaning as (o the
qualifications [or Congress. Unless Congress was prevented [rom
manipulating its membership, history would repeat itsell. James
Madison noted “[t]he abusc [the British Parliament] had made of it
was a lesson worthy of our attention. ™ Madison warncd that if Con-
gress could cngage in such manipulation it would “subvert the
Constitution.”1%

‘This debale was largely Lriggered by proposals Lo allow congres-
sional authority Lo add qualifications or Lo expressly require properly
prerequisiles to membership. ‘These efforts [ailed, however, due Lo a
more general opposition to allowing Congress to change its member-
ship. In a quotc later cited by the Supreme Court, Alexander ITamil-
ton noted that “[t]he qualifications of the persons who may choose or
be chosen, as has been remarked upon another occasion, are defined
and fixed in the conslitulion; and are unalterable by the legislature.”11°

The Supreme Court has emphasized this history in repeatedly
holding that it was the intent ol the Framers Lo prevent legislators
from altering their own qualifications to manipulate the membership
of Congress. Noting the Wilkes affair, the Court obscrved that the
Clausc was written in the aftcrmath of “Tinglish precedent [which]
stood for the proposition that ‘the law of the land had regulated the

107 See Powell v. MeCormack, 395 U.S. 486, 533-35 {1969).
0% Id. at 535 {quotation omitted).
09 /d. at 534,
110 ‘I'rE FEDERALIST No. 60, at 409 (Alexander Hamilton) (Jacob E. Cooke ed., 1961) (em-
phasis added).

[
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qualifications of members to serve in parliament” and thosc qualifica-
tions were ‘not occasional but fixed. ™11t

This debate has striking similarity to the current controversy. To-
day, sponsors are claiming that they can use their inherent authorily
Lo create new forms of members in [ederal enclaves. In the debale
over lerm limits, the Courl faced a claim of reserved and undelined
authority under the Tenth Amendment.*? States claimed that the
Tenth Amendment leaves them with all reserved powers and thus, un-
less prohibited, states are entitled to exercise the authority."'? This is
analogous to the District Clause argument that, unless expressly pro-
hibited, Congress has absolute authority under the Clause, even to
create new members. The Court, however, rejected the argument and
noted that this power was never parl of the original powers ol the
states and that “the Framers intended the Constitution o be the ex-
clusive source of qualifications for Members of Congress.”"™* ‘The
same can be said of the District Clause. The power to unilaterally
manipulate the rolls of membership in Congress was never an inher-
ent power of Congress, and the composition of the voting members of
Congress was exclusively delined under Section 2 of Article 1115 In-
deed, as the Courl noted in U.S. Term Limits v. Thorton 16 the Fram-
ers [eared that il the membership ol Congress could be manipulated,
Congress could become “a self-perpetuating body to the detriment of
the new Republic.”117

The Qualification Clauses, and debate, magnify the significance
of this section to the design of our constitutional system. Although
this debate concerned the ability of states rather than Congress to ma-
nipulate the rolls of members, the principle remains the same. In-
deed, the Framers were so concerned about efforts in Congress to use
majority voting to manipulate membership that they required a
supermajority Lo expel a member.'* Jusl as there is no inherenl right

=

111 Powell, 395 U.S. at 528 (quoting 16 Parr. Hist. Ena. 389, 590 (1769)).

112 U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779, 798 (1995).

12 Id.

114 7d. at 800 01.

115 Jd. at 801.

116 U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779 (1993).

117 Td. at 793 n.10.

118 U.S. CoxsT. art. I, § 5, cl. 2. Madison viewed expulsion as a potential abuse tool of
Tactional interests, the scourge of democralic systems. See RecorDs, supra 99, al 254 (referenc-
ing how “the right of expulsion . . . in emergencies of faction might be dangerously abused”); see
also Powell v. McCormack, 395 1.8, 486, 536 (1969) (noting “the Convention's decision to in-
ereasc the vote required to cxpel, because that power was too important to be cxcrcised by a
bare majority”) (citations omitted).
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to exclude members or tweak qualifications, there is no right to create
new forms of members. The Framers clearly viewed such elforts at
manipulation of the composition of Congress as destabilizing for the
cntire system. Indced, the very stability of the legislative branch de-
pends upon preventing Congress from unilaterally shrinking or ex-
panding its membership by tweaking the Qualifications Clauscs.

C.  The Original Understanding of the District Clause

As opposed to cither the Composition or Qualitications Clauscs,
the District Clause was not part of the debate or the provisions relat-
ing the structure of the government itsell. It was contained with a list
of cnumcrated powers of Congress in Article T, Section 8 that cover
everything from creating post offices to inferior courts.!*® It was nota-
bly placed in the same Clause as the power of the Congress over “the
Erection of Forts, Magazines, Arsenals, dock-Yards, and other needful
Buildings.”2 Nevertheless, the creation ol a seal of government was
an issuc of interest and concern before ratification.

As noted above, the status of the federal district was also clearly
understood as a nonstate entity.!?! The Supreme Court has observed
that “[t[he object of the grant of exclusive legislation over the district
was . . . national in the highest scnse, and the city organized under the
grant became the city, not of a statc, not of a district, but of a na-
ton.”22 Although Madison conceded thal some form of “municipal
Legislature for local purposes™ might be allowed, the district was to be
the creation of Congress and maintained at its discretion.™ Indeed,
Madison dismissed the notion that this federal enclave could cver
pose a threatl Lo slales given ils unique slatus:

The exclusive jurisdiction over the ten miles square is itself

an anomaly in our representative system. And its object be-

ing manifest, and attested by the views taken of it at its date,

there seems a peculiar impropriety in making it the fulcrum

for a lever stretching into the most distant parts of the Union,

and overruling the municipal policy of the States. The re-

mark is still more striking when applied to the smaller places

119 US. ConsT. art. 1, § 8.

120 Id. § 8, ¢l 17.

121 See supra notes 31 35 and accompanying text.

122 (Donoghue v. United States, 289 US. 516, 539 40 (1933).

122 Ty Fepravsy No. 43, supra note 31, at 289 (James Madison).
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over which an exclusive jurisdiction was suggested by a re-

gard to the delence and the property ol the nation.!>*

‘While not a matter of daily debate, the political status of the Dis-
trict residents was a controversy then as it is now. The Iederal Tarmer
caplured this concern in his January 1788 leller, where he crilicized
the fact thal there was not “a single stipulation in the conslitution, that
the inhabilants of this city, and these places, shall be governed by laws
founded on principles of freedom.”'** "The various reterences to the
District’s status and function offer a consistent understanding of the
plain meaning of the District Clause. The absence of a vote in Con-
gress was clearly understood as a prominent characteristic of a federal
district. Moreover, being a resident of the new capital city was viewed
as compensation for this limitation. The fact that members would
work, and generally reside, in the District gave the cily sullicient al-
tention in Congress.'? Maryland Representative John Dennis noted
that “though they might not be represented in the national body, their
voice would be heard.”* Indeed, it was the source of considerable
compctition and jealousy among the states.™ In the Virginia Ratifica-
tion Convention, Patrick ITenry obscerved with uncase how they have
been “told that numerous advantages will resull, from the concentra-
tion of the wealth and grandeur of the Uniled States in one happy
spol, to those who will reside in or near il. Prospects ol prolils and
emoluments have a powerful influence on the human mind. "

Because residence would be voluntary within the federal district,
most vicwed the representative status as a quid pro quo for the obvi-
ous economic and symbolic benefil. Indeed, despite the fact that the
citizens ol the capital cily would be disenfranchised, many cilies [rom

124 Letler from James Madison to Judge Spencer Roane (May 6, 1821), in 3 Leriers AnD
O Wrirines or Jamus Mavison 217, 220 (1867) (emphasis added).
125 Tetter from the Federal Farmer to the Republican, XVTIT (Tan.

. 1788), reprinted in 2
T'HE CoMPLETE ANTI-FEDERALIST 339, 346 (Herbert J. Storing cd., 1981); see also 1'HE Foun-
prrs’ CONSIITLTION, supra note 33, al 220,

126 This point has been made by modern courts in rejecting the claim that residents lack
influcnee over Congress in sceking benefits or protections. United States v. Cohen, 733 F.2d
128, 135 (D.C 1984) (“[t is, in any cvent, fancitul to consider as *politically powerless™ a city
whose residents include a high proportion of the officers of all three branches of the federal
government, and their stafls.”™).

127 10 AnNars oF Coxa. 998 (1801) (remarks of Rep. John Dennis)

128 Notably, during the Virginia Ratification Convention, when Grayson describes the Dis-
“detrimental and injurious o the community, and . . . repugnant Lo the equal tights of
mankind,” he is not reflerring o the lack of voting rights but the anticipated power that District
residents would wield over the rest of the nation due to “such exclusive emoluments.” 3 Errior
DEBATES, supra note 29, at 291 (William Grayson).

129 Id. at 138,

frict as *
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Baltimore to Philadelphia to Elizabethtown vied for the opportunity
to be sclected for the honor.’® It is simply not truc that the District’s
status was overlooked because [ew people thought that the capiltal cily
“would evolve into the vibrant demographic and political enlily it is
today.™?" Various stalements belore ralilication directly contradict
this argument. Tirst, the continued reference to the population of the
Maryland/Virginia cnclave is mislcading.®? At the time of the debate,
many likc Samucl Osgood belicved the enclave was more likely to be
found in Philadelphia or other populated areas.’® The competition
among the states for this designation was due in great part to the ex-
pectation that it would grow 1o be the greatest American city. Indeed,
some cities vying for the status were already among the largest cities,
like Baltimore, Annapolis, and Philadelphia. ‘The new capital city was
expected to be grand. Ultimately, Pierre Charles L'Enfant designed a
city plan to accommodate 800,000 pcople, a huge city at that time.”**
The new cnclave could casily have over 30,000 residents, the original
constitutional standard for a representative in the House.??* Second,
far [rom disregarding the size of the [uture District, many delegates
[eared the creation ol a huge city like an American London or Rome.
Thus, many assumed that [ederal power and monies would draw both
wealth and citizens to the new “Tederal Town.”136

It is true that there was little consideration of how residents
would fare in terms of taxation, civil rights, conscription, and the
like.3” 'There is a very good reason [or this omission: the drafters un-

130 See BowLmNG, supra note 39, at 78-79, 182-88.

131 Ricnarp P Bress & Lort ALvine McGiie, CONGRESSIONAL AUTHORITY 10 Ex-
TEND VOTING REPRESENTATION TO CITIZENS OF THE DISTRICT OF CotuMBIA: 'THE CONSTITU.
TIONALITY oF H.R. 1905, at 3 (2007), available at http://www.acslaw.org/files/Bress%20and %20
McGill%200n %20Constitutionality %200L %201 IR %201905.pd(.

132 The population of the area now established as the District was 8000 in 1787. 1 U.S.
Burrau ofF THE CrENSUS, DEPT oF CoMMERCE, HISTORICAT. STATISTICS OF THE UNTTED
StaTEs: CoLoNIaL ‘I'ves To 1970, at 26 (3d od. 1975).

132 Leller [rom Samuel Osgood to Samuel Adams (Jan. S, 1788), reprinted in S Tiw Docu-
VENTARY TTISTORY OF THE RATIFICATION OF THE CoNSTITUTION 621 (Merrill Jensen, John P.
Kaminski & Gaspare J. Saladino eds., 1976) [hereinafter DocuMENTARY HISTORY].

134 Adams v. Clinton, 90 K. Supp. 2d 35, 49 n.24 (12.1D.C. 2000).

135 2 ErvioT DEpates, supra note 29, at 177.

136 See infra notes 161-66.

137 Various references were made to potential forms of local governance that might be al-
lowed by Congress. Madison noted that:

[Als the [ceding] State will no doubt provide in the compact {or the rights, and the
consent of the citizens inhabiting [the [ederal district]; as the inhabitants will find
sufficient inducements of interest to become willing parties to the cession; as they
will have had their voice in the clection of the Gi
authority over them; us a municipal Legislature for Jocal purposes. derived from

nment which is to cxereise
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derstood that these conditions would depend entircly on Congress.
Because these maltlers would be lelt Lo the discretion of Congress, the
details were not relevant to the constitutional debates. The status of
the residents, however, was clearly debated and understood: residents
would be represented by Congress as a whole and would not have
individual representation in Congress. It is not truc that “[t]he issuc
was not on their radar screen.”*® The District Clause received a pro-
portionate level of attention and, more importantly, when it was dis-
cussed before ratification, delegates showed that they understood the
issue well.

During ratification, various leaders objected to the disen-
franchiscment of the citizens in the district. In New York, Thomas
Tredwell objected thal the nonvoling stalus ol District residents “de-
parts from cvery principle of frcedom . . . subjecting the inhabitants of
that district to the exclusive legislation of Congress, in whosc appoint-
ment they have no share or vote . . . .71

The whole of Thomas Tredwell’s comments meril reproduction:

The plan of the federal city, sir, departs from cvery principle
of freedom, as far as the distance of the two polar stars from
cach other; for, subjecting the inhabitants of that district to
the exclusive Iegislation of Congress, in whose appointment
they have no share or vote, is laying a foundation on which
may be crected as complete a tyranny as can be found in the
Eastern world. Nor do I see how this evil can possibly be
prevented, without razing the foundation of this happy place,
where men are to live, without lTabor, upon the fruit of the
labors of others; this political hive, where all the drones in
the society are to be collected to feed on the honey of the
land. How dangerous this cily may be, and whalt ils operation
on the general liberties of this country, lime alone must dis-
cover; but I pray God, it may nol prove Lo this western world

their own suffrages. will of course be allowed them; and as the authority of the
Legislature of the State, and of the inhabitants of the ceded part of it, o coneur in
the cession, will be derived from the whole people of the State, in their adoption of
the Constitution, every imaginable objection seems to be obviated
T'wE FRDERATIST No. 43, supra note 31, at 289 (James Madison). The drafters correetly believed
that the “inducements” for ceding the land would be enough for residents to voluntarily agree to
this unique status. Moreover, Madison correctly envisioned that forms of local government
would be allowed, albeit in varying forms over the years.
138 Mary Beth Sheridan, Picking the Brains of the Founding Fathers, Wasir Post, May 28,
2007, at B6 (quoting The George Washington University historian Kenneth Bowling).
139 2 Evrvor Dusares, supra note 29, at 402 (Rep. Thomas Tredwell, N.Y.).
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what the city of Rome, enjoying a similar constitution, did to

the eastern.'®

In the cffort to maintain that the voting status of District re-
sidents was simply not considered before ratification, advocates en-
lirely avoid discussion ol such passages that indicate that the issue was
recognized and discussed at the lime.

Some delegates even suggested amendments that would have ad-
dressed the problem. One such amendment was offered by Alexander
TTamilton, who wanted the District residents to be able to sccure rep-
resentation in Congress once they grew to a rcasonable size. !t On
July 22, 1788, Hamilton asked that the District Clause be amended Lo
mandate that “the Inhabitants of the said District shall be entitled Lo
the like essential Rights as the other Inhabilants of the Uniled Stales
in general.”1#? Tlamilton wanted the District to be given the same pro-
portional representation in Congress and knew that this would have to
be done in the body of the Constitution, in light of the District Clausc.
His proposal would have mandated:

‘That When the Number of Persons in the District of Terri-

tory to be laid out for the Seat of the Government of the

United States, shall according Lo the Rule for the Apportion-

ment of Representatives and direct Taxes Amount Lo [blank]

such District shall cease to be parcel of the State granting the

Same, and Provision shall be made by Congress for their

having a District Representation in that Body.'#

Advocates like Richard Bress have insisted that this amendment
neither shows a conlemporary understanding of the implications ol
the District Clause as Lo the voling slatus ol ils residents, nor indicales
an elfort o guarantee such a vote. “That proposal,” he claims, “pre-
sumed the District’s residents could continue voting with the state
from which the District was carved, and would have given them the
automatic right to cast votes as District residents once the District’s
population reached the size necessary for voting representative under
the apportionment rules.”# This argument requires a considerable
effort to ignore the obvious: Hamilton believed that under the current

140 /d. (second emphasis added).

141 5 'I'HE PAPERS OF ATENANDER Hawvimron 189 (Harold C. Syrett & Jacob K. Cooke
eds., 1962).

142 Id. at 190.

142 4. at 180,

144 Ending Taxation Hearing, supra note 12 (statement of Richard P. Rress, Partner,
Latham & Watkins, LLP), available at http:/iwww.deapplesced.org/projeets/publications/Bross-
05-23.pdl (citing Parugs o ALuxaspir HaviLros, supra note 141, at 189).
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language D.C. citizens would not be guaranteed “the like cssential
Rights as the other inhabitants of the United States™ and most impor-
Lantly believed thal an amendment was necessary Lo grant “Districl
Representation in that Body.” Moreover, Hamillon’s amendment
slarts with a description of how the District “shall according Lo the
Rule for the Apportionment of Representatives and direet Taxes . . .
ceasc to be parcel of the [original] State . .. ."*% This docs not suggest
a belief that the District would continue to vote with the original state.
To the contrary, it reflects the obvious meaning of the District Clause
that it will cease to be part of any state and then proposes an amend-
ment Lo guarantee a representative in Congress.

ITamilton was not the only onc raising the issuc of the rights of
the residents of the future district at the New York Convention. On
July 7, 1788, Mclancton Smith also sought to make the rights and obli-
galions of the residents commensurate with other citizens.'*¢ Smith’s
long amendment specifically raised concerns aboul the abilily of Con-
gress Lo afford district residents special status in lerms of laxation, du-
ties, and other obligations.’# The amendment would expressly
impose the same obligations while also addressing the ability of Con-
gress to deny residents’ constitutional rights. Thus, Smith wanted an
express statement that “it is understood that the stipulations in this
Constitution, respecting all essential rights, shall extend as well to this
district as to the United States in general. ™4 This amendment appar-
enlly was [ollowed by a similar, bul not identically-worded amend-
ment relerenced by Hamilton in his own proposal.’+*

Presumably, there would be little debate that voting was one of
those essential rights, but Smith did not go as far as Hamilton in ex-
pressly referencing representation in Congress. Indeed, Hamilton ap-
pears Lo have viewed the lwo amendments as addressing similar
points. On July 22, 1788, he moved (o subslitute a second version of
the Smith amendment with language that expressly stated congres-
sional representation as a right to be extended to District residents. ™

Notably, in at least one state convention, the very proposal to
give the District a vote in the House, but not the Senate, was pro-
posed. In Massachusetts, Samuel Osgood sought to amend the provi-

145 PAPERS OF ALEXANDER HAMITTON, supra note 141, at 189,

146 2 ErrioT DEBaTes, supra note 29, at 410 (Melancton Smith, N.Y. Del. to Continental
Congress).

47 Id.

148 Jd.

149 See PAPERS OF ALEXANDER HAMILTON, supra note 141, at 189 90 n.2.

150 Jd.



140

(%Y
<
~

2008] Too Clever By Half

sion to allow the residents to be “represented in the lower House. ™
No such amendment was cnacted. Instcad, some state delegates, like
William Grayson in Virginia, distinguished the District [rom a stlale
enlily. Repeatedly, he stressed that the District would not have basic
authorities and thus “is not Lo be a [ourleenth state.”?> Osgood’s let-
ter to Samucl Adams, another member of the ratification convention,
reveals that Adams had solicited his advice on these matters. The Jan-
vary 5, 1788, letter came at a critical time, shortly before the final
votes on ratification the following month. Osgood himself referred to
the timing as “a critical Moment” in the ratification convention,’* It
is a rare glimpse into the subslantive exchanges of (wo delegates dur-
ing the ratification debates.

Osgood refers to “many a Sleepless Night™ in dealing with the
proposcd Constitution and rcturns repeatedly to the District as a
source of this concern:

T have finally fixed upon the exclusive Tegislation in the Ten

Miles Squarc.—This space is capable of holding two Millions

of People—Here will the Wealth and Riches of every State

center—And shall there be in the Bowels of the united

States such a Number of People, brot up under the Hand of

Despotism, without onc Priviledge of Humanity . . .. Shall

the supreme Legislature of the most enlightened People on

the Tace of the Tarth; . . . be secluded from the World of

I'reemen; & seated down among Slaves & Tenants at Will7t54

Osgood describes the cfforts of Philadelphia to supply the ten
miles enclave as a foolish move because it would find that the enclave
would draw away both its citizens and their rights.155 Notably, Osgood
wanted Lo guaranlee representation “when numerous enough [Lo] be
represented in the lower House.”'% Like Hamillon, he understood
that there was no current provision [or such representation. Osgood
also believed that Philadelphians and others were ignoring these flaws
and that the delegates would have to protect them from themselves
because “Mankind arc too much disposcd to barter away their Tiree-
dom [or the Sake of Interest.” In addition to showing a clear, con-
lemporary understanding of the implications of the District Clause

]

151 Tetter from Samucl Osgood to Samucl Adams, supra note 133.
152 Tre Founpers CONSTITUTION, supra note 33, at 223,

1525 Documentary Ihsrory, supra note 133, al 618.

154 Id. al 621.

V2

156 Id.
157 Id.
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and absence of representational status, Osgood’s letter further belics
arguments by advocates like Bress that so few people lived in the Dis-
trict that these questions were simply not considered by the Framers.

The ratification debates have other references to the District
Clause and proposed amendments. In North Carolina, objections
were made to the inherent power that Congress would yield within the
ten-mile enclave.'™ James Iredell defended the District Clause with
reference to the failure of the state government to come to the aid of
the delegates during the Philadelphia riot.'* In response, delegales
proposed limiting the authority of Congress in the enclave:

That the exclusive power of legislation given to Congress

aver the federal town and its adjacent district, and other

places purchased or to be purchased by Congress of any of

the slates, shall extend only to such regulations as respect the

police and good governmenl (hereol 160

Although this amendment did not expressly address the preexist-
ing rights of the residents, it showed that the District Clause was a
concern as to its implications both for other states and the District’s
own residents. Virtually the same language was put forward in Vir-
giniatt and in the Pennsylvania General Assembly.162 As these cfforts
limiting Congress’s authorily in the lederal enclave indicate, the greal-
est concern was that the District could creale an undue concentralion
of federal authority and usurp states’ rights. Even with the express
guarantees of statc powers under the Composition Clausc, there were
many who were still deeply suspicious of the ability of the federal gov-
crnment to “annihilate™ state authority.¢*  Anti-T'ederalists, like
George Mason, viewed the existence of a district under the exclusive
control of Congress to be threatening st He was not alone. Many

=

58 4 Fruor DERATES, supra note 29, at 245.
59 Jd. at 220.

160 7d,

161 3 Hrt1oT DERATES, supra note 29, at 66(0).

-

162 This was an effort to qualify the carlier ratification of the Constitution. 2 Doctuwrn.
TaRY HIsTORY, supra note 133.
163 Id.
164 In the Virginia Ratitication Convention, notes record how George Mason stressed his
view that:
|FJew clauses in the Constitution [are| so dangerous as that which gave Congress
exclusive power of legislation within ten miles square. [mplication, he observed,
was capable of any extension, and would probably be extended o augment the
congressional powers. But here there was no need of implication. This clause gave
them an unlimited authority, in cvery possible case, within that district. "This ten
miles square, says Mr. Mason, may sel al deliance the laws of the surrounding
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vicwed the future city to be a likely threat, not just to other citics, but
the nation duc to its power and size. Samucl Osgood noted that he
had “finally [ixed upon the exclusive legislalion in the Ten Miles
Square. . .. What an inexhaustible fountain ol corruption are we open-
ing?”'ss A member ol the New York Raliflication Convention com-
pared the new capital city to Rome and complained that it could
prove so large and powerful to control the nation as did that ancient
city.’¢ There would have been a riot if, in addition to creating a fed-
eral district, Congress could give it voting status equal to a state. The
possibility of a federal district or territory being made a voting mem-
ber of Congress would have certainly endangered, if not doomed, the
precarious majority supporting the Constitution.

In order Lo quell fears of the power ol the District, supporters of
the Constitution emphasized that the exclusive authority of Congress
over the District would have no impact on states, but was only a
power related to the internal operations of the scat of government.
This point was cmphasized by Ildmund Pendlcton on Junce 16, 1788, as
the President of the Virginia Ratification Convention. He assured his
colleagues (hat Congress could not use the District Clause Lo aflect
slates because the powers given Lo Congress only alfected District re-
sidents and not states or state residents:

Why oppose this power? Suppose it was contrary to the

scnsc of their constituents to grant exclusive privileges to cit-

izens residing within that place; the effect would be directly

in opposition 1o what he says. It could have no operation

without the limits of thal district. Were Congress (0 make a

law granting them an exclusive privilege of trading to the

East Indies, it could have no effect the moment it would go

without that place: for their exclusive power is confined to

that district. ... This exclusive power is limited to that place
solely for their own preservation, which all gentlemen allow

Lo be necessary . . . .17

Pendleton’s view of the purpose and limitation of the District
Clause is reflected in a long line of Supreme Court cases. As the
Court noted in Cohens v. Virginia,'s® this Clause gives Congress clear

states, and may, like the custom of the superstitious days of our ancestors, become
the sanctuary of the blackest crimes.
‘I'vr. FOUNDERS' SSTITUTION, supra note 32, at 222,

165 BowLiNg, supra note 39, at 81.

166 Id.

167 I'HE FoUNDERS' CONSTITUTION, supra note 33, at 180.
168 Cohens v. Virginia, 19 U.S. (6 Wheat.) 264 (1821).
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authority over internal matters related to the District and not signifi-
cant matters affecting states outside of the District.1® The Court has
also stated: “We could not ol course counlenance any exercise of this
plenary power either within or without the District il it were such as Lo
draw inlo congressional control subjects over which there has been no
delegation of power to the Tederal Government.™7°

Pendleton’s comments capture the essence of the problem then
and now. Congress has considerable plenary authority over the Dis-
trict, but that authority is lost when it is used to change the District’s
slatus vis-2-vis Lhe states. Such external use ol District authority is
precisely what delegales were assured could not happen under this
Clausc.

This history offers ample support for the plain meaning of the
text of the Conslitution. It demonstrates that the implications of the
language were understood at the time of ratilication. Indeed, the lan-
guage prompled ellorts (o amend the Constitution. These elforts Lo
give District residents conventional representation failed, despite the
advocacy of no less a person than Alexander TTamilton.! Although
the issue of the status of the residents was not a major topic of debate,
it requires an exercise of willful blindness o argue that the District’s
voling status was simply some oversight or casual omission. The con-
lemporary record supporling the conslitulional language is [urther
strengthened when one examines the history immediately following
ratification.

1V.  The Post-Ratification Treatment of the District as a Federal
Inclave by Congress and the Courts

The status of the District, as represented by Congress as a whole,
has been a matter of continual controversy from ratification to the
present day. Thus, this is no new debate, but one that has been ad-
dressed by both the Congress and the courts on a regular basis. ‘The
early congressional debates in this area are particularly revealing.

169 Id. at 265.

170 Nat’l Mutual Ins. Co. v. Tidewater Transfer Co., 337 ULS. 582, 602 (1949).

171 This is not to say that the precise conditions of the cessation were clear. Indeed, some
statcs passed amendments that qualified their votes; amendments that appear to have been sim-
ply ignored. Thus, Virginia ratified the Constitution, but specifically indicated that some state
authority would continue o apply 1o citizens of the original state from which the “Tederal Town
and its adjacent District” was ceded. Moreover, Congress enacted a law that provided that the
laws of Maryland and Virginia “shall be and continue in force™ in the District, suggesting that,
unless repealed or amended, Maryland continues to have jurisdictional claims in the District.
See Act ol Feb. 27, 1801, ch. 15, § 1, 2 Stat. 103.
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Members clearly understood, as did the drafters and ratificrs, that
only representatives of the actual states could be voting members and
that Congress’s authorily over the District was a purely inlernal
power.

In the late eighteenth and early nineteenth centuries, the political
status of the District was vicwed as fixed and immutable absent a con-
stitutional amendment or retrocession. Indeed, a constitutional
amendment was repeatedly referenced during debates over the lack of
a vole in Congress. Maryland Representative John Dennis noted thal
such a change could occur as the cily grew in size: “[I]{ it should be
necessary [thal residents have a representative], the Constitution
might be so altered as to give them a delegate to the General Tegisla-
ture when their numbers should become sufficient.”72 Indeed, onc of
the most prominent advocates for the District at its creation sought
such an amendment. A well-known jurist and lawyer, Augustus
Woodward was a close associale of L’Enfant and played a significant
role in the early evolution of the Districl. He published a series of
essays under the pen name of Epaminondas entitled Considerations
on the Government of the Territory of Columbia. ™ 1le was opposed
to the lack of a vote for residents in Congress, but stressed that “[i]t
will require an amendment to the Constitution of the United States™
to secure individual representation for District residents. !

Various efforts were made to legislatively create delegates for the
District, but these were largely nonvoting members and failed. Tor
example, as carly as 1819, a proposal was made to give the District the
same status as a territory with a nonvoting member.'’* It was de-
feated. Notably, this was roughly thirty years after the ratification and
roughly the same period before retrocession of the Virginia portion of
the District. Contrary to those who argue thal this issue was over-
looked, it continued Lo be raised, and even nonvoling represenlalion
continued to be denied. A similar proposal in the Senate recognizing
the “equal nccessity of allowing to the District of Columbia a dele-
gatc, upon a footing with the Territorial governments” was not
adopted in the Tlousc in 1820.7¢ A similar motion in 1824 was ta-
bledV” in the House and again in 1830.7% Proposals recorded in

172 10 AnNars oF CoNxe. 998 99 (1801) (remarks of Rep. John Dennis)

173 AucusTUs WoODWARD, CONSIDERATIONS ON TIE GOVERNMENT oF CoruMBia 5-6
(1801).

174 [d.

175 See 1.8, Housk JourNart, 16th Cong,, 1st Sess. 90 (1819).

176 36 ANxaLs oF Coxe. 552 (1820).

177 41 Ansavs or Cone. 1504, 1506 (1824).
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1836,17 18385 and 1845'" also failed. Thesc were all proposals for
nonvoting status where the constitutional issuc was avoided.’*2 Yet,
they all failed for lack of supporl. The only two methods lor allaining
a vole in Congress was statehood for a lerritory and (lor the District)
retrocession.'?

A.  The Retrocession Debates

‘The knowledge of the nonvoting status of the capital city was re-
affirmed not long after the cessation when a retrocession movement
began. Within a few years of ratification, leaders continued to discuss
the disenfranchisement of citizens from votes in Congress. Republi-
can Representative John Smilie from Pennsylvania objected that “the
people of the District would be reduced to the state of subjects, and
deprived ol their political rights . . . .”3 The passionate opposition Lo
the nonvoling status ol the District was as strong as it is today:

We have most happily combined the democralic representa-

tive with the federal principle in the Union of the States. But

the inhabitants of this territory, under the exclusive legisla-

tion of Congress, partake of neither the one nor the other.

‘They have not, and they cannot possess a Stale sovereignly;

nor are they in their present situation entitled (o elective

franchise. They are as much the vassals of Congress as the

178 ULS. TTousk JoUurRNAT, 21st Cong., 2d Sess. S68 (1830)

179 U8, SENATE JOURNAT, 24th Cong., st Scss. 208 (1836).

180 CoNag. Grorr, 25th Cong,, 2d Scss. 271 (1838).

181 US. House Journar, 28th Cong., 2d Sess. 297 (1845).

182 Bress ciles these examples with a notation that the constitutional issue was never raised
in most of the debates, suggesting that somehow members did not view the Clause as crcating a
constitutional barrier. Ending Taxation Hearing. supra note 12 (supplemental statement of Rich-
ard P. Bress, Partner, Latham & Watkins, LLP), evailable ot hilp://www.dcappleseed.org/
projects/publications/Bress-05-23.pdl, at *6. Because these proposed amendments dealt with
nonvoting members, however, there is no reason why the constitutional issue would be raised.

‘There is little debate that Congress can create nonvoting members. Yct, even on this symbolic
level, there was litlle interest in crealing a member for the District, which was represented by
Congress as a whole and had a Committee assigned to its governing affairs.

183 Indeed, territorics were expeeted to eventually cvolve into states as was the case with
the Northwest 'lerritory, which cxisted at the time of the time of the ratification and, under the
Ordinance of July 13, 1787 (“Northwest Ordinanc:
criteria . Eventually, the Northwest Territory became the states of Ohio, Indiana, Illinois, Michi-
gan, and Wisconsin. Only then did the citizens in those arcas reecive voting representatives in
Congress. See generally Davip P. Curriz, Trc ConsTITUTION IN CoxcrEss: T1m JoFFERSONT-
Ans, 1801-1829, at 90 (2001). The District has already allempted statehood and was partially
retroceded. The current legislation is allempting fo create an easier third oplion never envi-
sioned by the Framers or the early Congresses.

184 6 AnxaLs oF Conag. 992 (1801); see also I'BoMAs, CoNg. RESEARCH SERV., supra note
17. at 6.

"), could become states after meeting certain
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troops that garrison your forts, and guard your arscnals.
‘They are subjects, not merely because they are not repre-
sented in Congress, bul also because they have no rights as
freemen secured to them by the Constitution. !5

Members questioned the need o “keep the people in this de-
graded situation” and objecled Lo subjecling American citizens Lo
“laws not made with their own consent.”¢ The [ederal district was
characterized as being subject to despotic rule “by men . . . not ac-
quainted with the minute and local interests of the place, coming, as
they did, from distances of 500 to 1000 miles.”*” Much of this dcbate
followed the same lines of argument that we hear today. While ac-
knowledging that “citizens may not possess full political rights,” lead-
ers like John Bacon of Massachusetts noted that they had special
status and influence as residents of the capital city.!$ Yet, retroces-
sion bills were introduced within a few years of the actuval cessation,
again prominently citing the lack of any congressional representation
as a motivating factor.'s

Indeed, the retrocession of Virginia highlights the original under-
standing of the status of the Districl. Virginians contrasted their situa-
ton with residents of Washington. For them, cessation was “an evil
hour, [when] they were separated” from their state and stripped of
their political voice.”™ Washingtonians, however, were viewed as
compensated for their loss of political representation. As a committee
noted in 1835,

|oJur situation is essentially different, and far worse, than

that of our neighbors on the northern side of the Polomac.

They are citizens of the Metropolis, of a great, and noble Re-

public, and wherever they go, there clusters about them all

those glorious associations, connected with the progress and
fame of their country. 'They are in some measure compen-
sated in the loss of their political rights.1*!

‘Thus, during the drive [or retrocession that began shortly aller
ralification, Districl residents appear Lo have opposed retrocession

183 Mark D. Richards, Presentation Before the Arlington Historical Society: Fragmented
Belore a Great Storm (May 9, 2002), available at hup://wwsw.dewalch.com/richards/020509.him
(citing Cone. Ruc. 910 (1805)) (quoting Rep. Ebenezer Elmer, R-N.J.).

186 Id. (quoting Rep. John Smilic, R-Pa.).

187 7d. (quoting Rep. John Smilic, R-Pa.).

188 [d. (quoting Rep. John Bacon, R-Mass.).

189 Id.

190 d.

w1 1d,

4
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and accepted the condition as nonvoting citizens in Congress as their
special status. Indeed, the only scrious retrocession cffort focused on
Georgelown and not the capilal city itsell. Some in Maryland vehe-
mently objected Lo the nonvoling status, complaining to Congress thal
“the people are almost afraid Lo present their grievances, least a body
in which they are not represented, and which feels little sympathy in
their local relations, should in their attempt to make laws for them, do
more harm than good.”™ Yet, cven in a vote taken within Ge-
orgetown, the Board of Common Council voted overwhelmingly (410
to 139) to accept these limitations in favor of staying with the federal
district, 1%

During the Virginia retrocession debate, various sources reported
the strong opposition of residents in the city to returning to Maryland,
even though such retrocession would return their right to full repre-
sentation. The reason was financial. District residents received con-
siderable economic advantages [rom living within the lederal city.
These benefits were not as great in the Virginia areas, a point made in
a congressional report:

The people of the county and town of Alexandria have been

subjected not only to their [ull share of those evils which al-

fect the District generally, bul they have enjoyed none of

those bencfits which scrve to mitigate their disadvantages in

the county of Washington. The advantages which flow from

the location of the scat of Government are almost entircly

confined to the latter county, whose people, as far as your

committee are advised, are entirely content to remain under

the exclusive legislation of Congress. Bul the people of the

county and town of Alexandria, who enjoy few of those ad-

vantages, are (as your committee believe) justly impatient of

a state of things which subjects them not only to all the cvils

of inctficicnt legislation, but also to political disfranchisc-

ment.™

The result of this debate was the retrocession of Northern Vir-
ginia, changing the shape of the District from the original diamond
shape created by George Washington.!** The Virginia land was retro-

192 Mark . Richards, The Debates Over the Retrocession of the District of Columbia,
1801-2004, Wass. Hist. 35, 62 (Spring/Summer 2004), avaiable at hitp:/fwww.devote.org/pdts!
mdrretro062004.pdl (quoting memorial submitted by Sen. William D. Merrick of Maryland).

193 [d.

194 Retrocession of Alexandria to Virginia, Dan.y NATT. INTRLIIGENCER, Mar. 20, 1846, at
1 (emphasis added) (reprinting committee report).

195 Under the Residence Act of July 16, 1790, Washinglon was given the task ol drawing
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ceded to Virginia in 1846. The District residents chosc to remain as
part of the federal scat of government, independent from participa-
lion or representation in any state. Just as with the first cession, it was
clear thal residents had knowingly “relinquished the right of represen-
tation, and . . . adopted the whole body of Congress [or its legilimate
government .. "%

Finally, much is made of the ten-year period during which Dis-
trict residents voted with their original states, before the federal gov-
crnment formally took control of the District. As cstablished in
Adams, this argument has been raised and rejected by courts as with-
oul legal significance.¥” This was simply a Lransition period before the
District became the [ederal enclave. Under the Residence Acl of
1790, which was enlitled “An Act for Establishing the ‘Temporary and
Permanent Seat of the Government of the United States,”'? Congress
selected Philadelphia as the temporary capital while authorizing the
cestablishment of the federal district.® This law allowed the District
to continue under the prior state systems pending the implementation
of federal jurisdiction. The law expressly states that, while the District
was being surveyed and established, “the operation of the laws of the
slate within such district shall nol be allecled by Lhis acceplance, until
the time fixed for the removal of the government thereto, and until
Congress shall otherwise by law provide.”>®

Clearly, Congress could use its authority regarding the internal
atfairs of the District to continue such state tunctions pending its final
takeover and to avoid a dangerous gap in basic governmental func-
tions. It was clearly neither the intention of the drafters nor indicative
of the post-federalization status of residents. Rather, as indicated by
the Supreme Court,®! the exclusion of residents from voting:

District lines, see ch. 28, 1 Stat. 130 (1790), not surprising given his adoration around the country
and his experience as a surveyor. Washington adopted a diamond-shaped darea that included his
homctown of Alexandria, Virginia. This arca included parts that now belong to Alexandria and
Arlington. At the time, the area contained two developed municipalities (Georgetown and Al-
exandria) and two undeveloped municipalities (IJamburg, later known as Tunkstown, and
Carrollsburg).

196 Loughborough v. Blake, 18 U.S. (5 Wheat.) 317, 324 (1820).

197 See Adams v. Clinton, 90 T. Supp. 2d 35, 56 (D.D.C. 2000); see also Albaugh v. Tawes,
233 T Supp. 576, 578 (D. Md. 1964) (per curiam).

198 Act for Tistablishing the Temporary and Permanent Seat of the Government of the
United States, ch. 28, 1 Stat. 130 (1790).

199 7d.

200 /d.

201 See Reily v. Lamar, 6 U.S. (2 Cranch) 344, 356-57 (1805).
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was the conscquence of the completion of the cessation
transaction—which (ransformed the territory [rom being
part of a stale, whose residenls were enlitled Lo vole under
Article I, to being part of the seat of government, whose re-
sidents were not. Although Congress’ excrcise of jurisdiction
over the District through passage of the Organic Act was the
last step in that process, it was a step expressly contemplated
by the Constitution.2*

B.  The Post-Retrocession Controversies over the District Status and
Congressional Members

As noted above, as early as 1794, Congress was dealing with
claims by terrilories that their representatives should be allowed Lo be
mcmbers of the TTouse.*® Congress, which had some of the original
Tramers and ratificrs among its memboers, insisted that the most that a
nonstate could reccive in representation would be a nonvoting
member 2%

Early controversies also {ocused on the use of Congress’s plenary
authority under the District Clausc to create national policics or affect
states. The consistent view was that the plenary authority over the
District was confined to its intcrnal operations and, as noted by Pen-
dleton, would not extend beyond its borders to atfect the states.>* For
example, in 1814, the use of this authority was successlully challenged
when used to create a second national bank. Senator John Calhoun
and Representative Robert Wright joined together to use the District
Clause as a way of avoiding constitutional questions.2% It was de-
feated in part by arguments that the District Clause could not be used
to circumvent national legislation or impose policics on the rest of the
nation.?” In 1813, the proposed National Vaccine Institution was de-
feated after sponsors sought to use the District Clause to establish it
under Congress’s plenary authorily.2® Again, it was viewed as an el-
fort Lo use the District Clause Lo impose policies outside of its borders.
Likewise, in 1823, an ellorl (o create a fraternal association for the
relief of familics of dead naval officers was rejected.®® Opponents

202 Adwms, 90 T'. Supp. 2d at 62.

203 See supra Part [[LA.

204 See supra note 105 and accompanying text.
205 Id.

206 28 AnnaLs or Cono. 496 (1814).

207 d.

208 CURRIE, supra note 183, at 300.

209 40 AnsavLs or Cone. 437, 341-42 (1823).
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objected to the use of the District Clause to create an institution with
national purposcs.z1

When one looks at the historical structure and status of the Dis-
trict as a governing unit, it is obvious that neither the drafters nor later
Iegislators would have viewed the District as interchangeable with a
statc under Article 1. When the District was first crecated, it was
barcly a city, let alone a substitute for a state: “The capital city that
came into being in 1800 was, in realily, a lew [ederal buildings sur-
rounded by thinly populaled swampland, on which a [ew marginal
[arms were mainlained.”21t

Tor much of its history, the District was not cven properly classi-
lied as an independent city. In 1802, the [first mayor was a presidential
appointee.*? Congress continued Lo possess authorily over its budget
and operations. Although elections were allowed until 1871, the city
was placed under a territorial government and effectively run by a
Board and Commissioner of Public Works, again appointed by the
President.>> After 1874, the city was run through Congress and the
Board of Commissioners.?+

In 1967, the House Judiciary Commiltee directly addressed how
to give the District an actual voting member in Congress and
concluded:

I[ the citizens of the District are (o have voling representa-

tion in the Congress, a constitutional amendment is essential;

statutory action alonc will not suffice. This is the casc be-

cause provisions for elections of Senators and Representa-

tives in the Constitution are stated in terms of the States, and

the District of Columbia is not a State.*3

Despite the failure of this constitutional amendment cffort, mem-
bers did not abandon their principled view that only such a change
could bring rcpresentational status to the District. Indeed, in 1976,
members again recognized that “[i]l the citizens ol the District are Lo

210 7d. at 494 97, 501 19.

211 Philip (5. Schrag, By the People: The Political Dynamics of a Constitutional Convention,
72 Gro. L. 819, 826 (1984). Schrag also noted that “[t]he towns of Georgetown and Alexan-
driu were included in the District, but even Georgetown was, to Abigail Adams, ‘the very dirty-
est Hole T ever saw for a place of any trade or respectability of inhabitants.”” /d. (quotations
omitted).

212 Id. at 826 28

213 7d. at 827.

214 4,

215 EMaNUEL CELLER, COMM. ON THE JUDICIARY, PROVIDING REPRESENTATION OF THE
Dustricr o1 CoLimpia IN Conaress, HIR. Rup. No. 90-819, at 4 (1967).
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have voting representation in the Congress, a constitutional amend-
ment is essential; statutory action alonc will not suffice. 216

President Lyndon Johnson cxpressly trcated the District as the
equivalent of a federal agency when he appointed Waller Washington
Lo be mayor in 1967.27 Under Johnson’s legal inlerprelation, giving
the District a vole in Congress would have been akin Lo making the
Department of Defense a congressional member to represent all of
the personnel and families on military bases. In granting this form of
home rule, Congress retained final approval of all legislative and
budget items. In 1973, when it passed the Self-Government Act®
Congress noted that it was simply a measure to “relieve Congress of
the burden of legislating upon essentially local District matters, 2.
Congress again retained (inal approval.

Thus, for most of its history, the District was maintained as either
a territory, a [ederal agency, or a delegated governing unit of Con-
gress. All of these constructions are totally at odds with the qualilica-
tion and descriptions ol voling members of Congress. The drafters
went to great lengths to guarantee independence of members from
federal offices or benefits in Article T, Scction 6. Likewisc, members
arc not subject to the potential manipulation of their home powers by
either the [ederal government or the other states (through
Congress).220

216 DoN Enwarns, COMM. ON THE JUDICTARY, PROVIDING REPRESENTATION OF THE D1s-
TrICT Or CoLuvpia W Coxcross, HLR. Roe. No. 94714, at 4 (1975).
217 Schrag, supra note 211, at 829-30.
218 Pub. L. No. 93-198, 87 Stat. 774 (1973) (codified at D.C. Cope §§ 1-201 to 1-206 (2001)).
219 /4. § 1-201{a).
220 Over the history of the District, it has had a varicty of different governmental systems
imposed at the whim of Congress. These include:
* A presidentially appointed threc-member commission (1790 1802);
* A popularly elected twa chamber council with 4 presidentially appointed mayor
(1802-1820):
A popularly elected board of common council, board of alderman, and mayor;
the elected mayor was replaced by a mayor appointed by the council and alderman
and subsequently the mayor being again popularly elected (1820-1871):
« A presidentially appointed governor and council along with a popularly clected
house of delegates, and for the [irst lime a populatly elected non-voling delegate to
the Ilouse ol Representatives (1871-1874):
* Another presidentially appointed three member commission (1874-1878);
® Another presidentially appointed commission; this commission consisted ol two
civilians and onc senior Army engincer officer (1878 1967);
* A presidentially appointed mayor/commissioner and nine-member council
(1967-1973):
* A non-voting delcgate to the Housc of Representatives, independent of the form
ol government (1970-Present);
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The post-retrocession period contains a long line of cases that re-
peatedly deny the District the status of a state and rcaffirm the inten-
lion lo create a nonstate entily. 'This status did not impair the ability
of Congress Lo impose other obligations of citizenship. ‘lhus, in
Loughborough v. Blake,™' the Court ruled thal the lack ol represenla-
tion did not bar the imposition of taxation.??* The District was created
as a unique arca controlled by Congress that was expressly distin-
guished from state entitics. This point was amplificd by then-Tudge
Scalia of the D.C. Circuit in United States v. Cohen:>*

[The District Clause] enables Congress to do many things in

the District of Columbia which it has no authority to do in

the 50 states. There has never been any rule of law that Con-

gress musl treal people in the District ol Columbia exactly

the same as people are treated in the various states.”

Addilionally, a long line of cases establish thal the drafters intended
legislative authority Lo be “conslitutionally limited to ‘Members cho-

sen . .. by the People of the several States.”225 This inlerpretation has
long been supported by the Justice Department.®

V. A Response to Messrs. Dinh, Starrs et al.

Given the unwavering consistency between the plain meaning of
the text of Article 1 and the historical record, it is baffling to read
assertions by Professor Dinh that “[t]here arc no indications, textual
or otherwise™ to suggest that the Framers viewed the nonvoting status

¢ Home Rule, a congressional invention, providing for a popularly elected mayar
and city council (1974-Present);
« and finally, a congressionally cstablished transitory Control Board, consisting of
five members appointed by the President exercising sovereign authority aver the
popularly elected mayor and council (1995-2001).
Aaron L. Price, St., Comment, A Representative Democracy: An Unfulfilled Ideal for Citizens of
the District of Columbia, 7 D.C. Rrv. 77, 83-84 (2003) (citations omitted).
221 Loughborough v. Blake, 18 U.S. (5§ Wheat.) 217 (1820).
222 Id. al 324-25; see also Heald v. District of Columbia, 259 U.S. 114, 124 (1922); Neild v.
District of Columbia, 110 T.2d 246 (D.C. Cir. 1940).
United States v. Cohen, 733 F.2d 128 (D.C. Cir. 1984).
Id. at 140 41.
225 Michel v. Anderson, 817 F. Supp. 126, 140 (D.D.C. 1993) (citing U.S. ConsT. art. I, § 2,
cl. 1)
226 See, e.g., District of Columbia Representation in Congress: Hearing on S.J. Res. 65 Before
the Subcomm. on. the Constitution of the S. Comm. on the Judiciary, 95th Cong. 16-29 (1978)
(testimony of John M. ITarmon, Assistant Aly Gen., Office of Legal Counsel) (explaining the
options for a voling member in Congress, but excluding legislative creation of 4 new member);
Tetter from Martin F. Richman, Acting Assistant Att'y Gen., Office of T.egal Counsel (Aug. 11,
1967) (concluding that “a constitutional amendment is cssential” for representation of the Dis-
trict in Congress).
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of the District to be permanent or beyond the inherent powers of
Congress Lo change 27 Indeed, in his testimony belore Congress, Pro-
fessor Dinh repeated his position that this issue was not considered
during the drafting and ratification. He and Mr. Charnes have written
that the nonvoting status “was neither necessary nor intended by the
Framers™ and have further asscrted that the only “purposc for cstab-
lishing a federal district was Lo ensure (hat the national capital would
not be subject to the influences of any state.”*>% They insist that “rep-
resentation for the District’s residents scemed unimportant™ at the
lime.22* ‘The record, however, directly contradicts these slalements.
As noted carlicr, there were various stated purposcs behind designat-
ing the federal district, and the issue of the nonvoling status ol its
residents was repeatedly raised before final ratification. Most impor-
tantly, the nonvoting status of residents was tied directly to the con-
cept of a seat of government under the control and exclusive
jurisdiction of Congress. This stalus of the District was viewed as ob-
noxious by some and essential by others before ratification and during
the early retrocession movement.

It is true that the District is viewed as “an exceptional commu-
nity” that is “[u]nlike either the States or lerritories.”2¢ This does not
mean, however, that this unique or “sui generis” status empowers
Congress to bestow upon the District the rights and privileges that arc
expressly given to the states. To the contrary, Congress has plenary
authority in the sense that it holds legislative authority on matters
within the District.™ The extent to which the District has and will
continue to cnjoy its own governmental systems depends entircly
upon the will of Congress.® This authorily over the District does not
mean that it can increase the power of the District to compete with
the states or dilute their powers under the Constitution. Indeed, as
noted below, the District itself took a similar position in recent litiga-
tion when it emphasized that it should not be treated as a stale under
the Sceond Amendment, and that constitutional limitations arc not

227 Dinh & Charnes, supra note 13, at 6.

228 Id. at 6.

220 Td.

230 District of Columbia v. Carter, 409 U.S. 418, 432 (1973) (citations omitted), superseded
by staiute, Pub. L. No. 96-170, 93 Stat. 1284 (1979) (umending 42 U.S.C. § 1983).

231 Id. at 29 (*|T|he power of Congress over the District of Columbia includes all the
legislative powers which a stale may exercise over its aflairs.”) (quotation omitted).

232 See District of Columbia Home Rule Act of 1973, D.C. Cobe: § 1-201.1 (2001).
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implicated by laws affecting only the federal enclave with “no possible
impact on the states.”?

‘The repeated reference to the District Clause in terms of taxa-
tion, conscription, and other state-like matters is entirely irrelevant.
Congress can imposc any of these requirements within the District. 2
As the Court stated in Tleald v. District of Columbia?s the
“[r]esidents of the District lack the suffrage and have politically no
voice in the expendilure of lthe money raised by (axation.”>* Con-
gress cannol, however, use ils authority over the internal operations ol
the District to change the District’s political status vis-a-vis the states.
Tronically, just as the nonvoting status of the District was discussed
before ratification, so was the distinction between exercising powers
within the District and using the same powers against states. Tor ex-
ample, during the Virginia debates, Pendleton defended the District
Clause by noting that “this clause does not give Congress power to
impede the operation of any part of the Constitution, or to make any
regulation that may affect the interests of the citizens of the Union at
large.”7 ‘The dangers posed by a “Federal Town™ were muted both
by the fact that Congress would control its operations and that Con-
gress’s exclusive legislation concerned its internal operations.

It is equally hard to see the “ample constitutional authority,” al-
luded to by Dinh and Charnes, s [or Congress using its authorily over
the internal operations of the District to change the composition of
voting members in a house of Congress. To the contrary, the argu-
ments made in their paper strongly contradict suggestions of inherent
authority to create de facto state membets of Congress. Tor example,
it is certainly true that the Constitution gives Congress “extraordinary
and plenary power Lo legislale with respecl Lo the Districl.”>* This
legislation, however, is not simply a District matler. It aflects the vot-
ing rights of the states by augmenting the voting members of Con-
gress. It is also legislation that alters the structural make-up of
Congress. More importantly, Dinh and Charnes go to great lengths to

232 Briel [or the District of Columbia at 38, Parker v. District Columbia, 478 F.3d 370 (D.C.
Cir. 2007) (No. 04-7041).

234 Hcald v. District of Columbia, 259 1.8, 114, 124 (1922) (“I'here is no constitutional
provision which so limits the power of Congress that taxes can be imposed only upon those who
have political Tepresentation.™).

Heald v. District of Columbia, 259 1.8, 114 (1922).
Id. at 124,
THE FornnErRs” CONSTITUTION, supra note 33.

W

238 Dinh & Charnes, supra note 13, at 4.
230 Id.
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point out how diffcrent the District is from the states, noting that the

District Clause:
[W]orks an exception to the constitutional structure of “our
Federalism,” which delineates and delimits the legislative
power of Congress and state legislatures. In joining the
Union, Lhe states gave up cerlain of their powers. Mosl ex-
plicitly, Article II, section 10 specilies aclivities which are
prohibited to the States. None ol these prohibitions apply Lo
Congress when il exercises ils authority under the District
Clause. Conversely, Congress is limiled (o legislalive powers
enumerated in the Constitution; such limited enumeration,
coupled with the reservation under the Tenth Amendment,
serves to check the power of Congress vis-a-vis the states.2+

This is precisely the point. The significant differences between
the District and the states further support the view that they cannot be
treated as the same entities for the purposes of voting in Congress.
The District is not independent of the federal government, but subject
Lo the will of the federal government. Nor is the District independent
of the states, which can exercise enormous power over its operations.
The drafters wanted members to be independent from any influence
exerted through federal offices or the threat of arrest. For that rea-
son, they expressly prohibited members [rom holding oflices with the
federal government,** other than their legislative offices, and pro-
tected them under the Speech or Debate Clause.>

The District has diffcrent provisions because it was not meant to
act as a state. For much of its history, the District was treated like a
territory or a federal agency without any of the core independent in-
stitutions that deline most cities, let alone states. Thus, the District is
allowed exceptions because it is not serving the functions of a state in
our system.

Dinh and Starr have both argued that references to “states™ are
not controlling because other provisions with similar references have
been interpreted as nevertheless encompassing District residents. >
This argument is illusory. The relatively few cases extending the
meaning ol “stales” to the District generally involved irreconcilable
conllicts between a literal meaning of the (erm state and the inherent

240 [d. al 6.

241 US. ConsT. art. [, § 6, ¢cl. 2.

242 Jdoart. [, § 6, 1.

242 See Dinh & Charnes, supre note 13, at 14, 16: see also Starr, supra note 15, at 75, 83,
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rights of all Amecrican citizens under the Equal Protection Clause>#
and other provisions.* District citizens remain U.S. citizens, cven
though they are not state cilizens. The creation ol the federal district
removed one right of cilizenship, voling in Congress, in exchange [or
the status of being part of the Capital City. Congress never intended
to turn residents into noncitizens with no constitutional rights. As the
Court stated in 1901:
[T]he District was made up of portions of two of the original
states of the Union, and was not laken out of the Union by
cessation. Prior thereto its inhabitants were entitled to all
the rights, guarantics, and immunitics of the Constitu-
tion . . ..
The Constitution had attached to |the District] irrcvoca-
bly. There arc steps which can never be taken backward. . . .
The mere cession of the District of Columbia to the Tiederal
government relinquished the authority of the States, but it
did not take it out of the United States or from under the
aegis of the Constitution. Neither party had ever consented
to that construction of the cession.?#

‘The upshot of these opinions is that a literal interpretation of the
word “states™ would produce facially illogical and vnintended conse-
quences. Because residents remain U.S. citizens, they must continue
to enjoy those protections accorded to citizens.®”  Otherwisc, they
could all be enslaved or impaled at the whim of Congress.

Likewise, the Commerce Clause?*® is intended (o give Congress
the authority to regulate commerce that crosses state borders. Al-
though the Clause refers to commerce “among the several States, 2
the Court rejected the notion that it excludes the District as a non-
statc.®® The reference to scveral states was to distinguish the regu-
lated activity from intrastatc commerce. As a federal enclave, the
District was clearly subsumed within the Commerce Clause.2! Such
commerce questions are clearly not intrastate matters but multiple ju-
risdictional matlers.

244 US

Const. amend. X1V, § 1, cl. 2.

245 See Dinh & Charnes, supra note 13, at 16

246 (¥Donoghue v. United States, 289 U.S. 516, 540-41 (1933) (quotation omitted).

247 See, e.g., Callan v. Wilson, 127 U.S. 540, 550 (1888) (holding that District residents con-
tinue to enjoy the right to trial as American citizens).

248 UK. ConsT. art. [, § 8, cl. 3.

249 Jd.

250 See Stoutenburgh v. Hennick, 129 U.S. 141, 147 48 (1889).

251 See id.
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None of these cascs means that the term “states™ can now be
treated as having an entircly fluid and mallcable meaning, The courts
merely adopled a (raditional interprelation as a way (o minimize the
conllict belween provisions and Lo rellect Lthe clear intent of the vari-
ous provisions.> 'The District Clause was specilically directed al the
mcaning of a state. Tt creates a nonstate status related to the scat of
government and particularly Congress. The nonvoting status of the
District is a special entity. In provisions dealing with such rights as
equal protection, the rights extend to all citizens of the United States.
A literal interpretation of states in such contexts would defeat the pur-
pose of the provisions and produce a counlerintuitive result. Thus,
Congress could govern the District without direct representation, but
it must do so in such a way as not to violate those rights protected in
the Constitution:

Congress may exercise within the District all legislative pow-

ers that the legislature of a Stale mighl exercise within the

State; and may vest and distribute the judicial authority in

and among courts and magistratcs, and regulate judicial pro-

ccedings before them, as it may think fit, so Jong as it does

not contravene any provision of the Constitution of the United

States 2%

Notably, Congress had to cnact statutes and a constitutional
amcndment to treat the District as a quasi-state for some purposcs.
Thus, Congress could enact a law that allowed cilizens of the District
Lo maintain diversily suits despite the lacl that the Diversily Clause
relers Lo diversily belween “states.”#* Diversily jurisdiclion is meant
to protect citizens from the prejudice of being tried in the state courts
of another party. The triggering concern was the fairness atforded to
two parties from different jurisdictions. District residents are from a
different jurisdiction than citizens of any state, and the diversity con-
flict is equally real.

The decision in National Mumal Insurance Co. v. Tidewuater
Transfer Co.** is heavily relied upon in the Dinh and Starr analyses.
The actual rulings comprising the decision, however, would appear to
contradict their conclusions. Only two justices indicated that they

252 See also District of Columbia v. Carter, 409 U.S. 418, 420 (1973) (“Whether the District
of Columbia constitutes a ‘State or Territory’ within the meaning of any particular statutory or
conslitutional provision depends upon the characler and aim of the specilic provision
involved.”).

253 Palmore v. United States, 411 1.8, 389, 397 (1973) (emphasis added) (citation omitted).
See 28 U.S.C. § 1332 (2000).

S Nat’l Mut. Ins. Co. v. Tidewater Transler Co.. 337 U.S. 382 (1948).

255
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would treat the District as a state in their interpretations of the Con-
stitution.2% The Court began its analysis by stating categorically that
the Districl was nol a slate and could not be trealed as a state under
Arlicle 11127 'This point was clearly established in 1805 in Hepburn v.
Ellzey» only a [ew years aller lhe establishment of the District. ‘The
Court rejected the notion that “Columbia is a distinct political socicty;
and is therefore ‘a state” . .. . the members of the American confeder-
acy only arc the states contemplated in the constitution.”?® This view
was reaffirmed by the Court in 1948:

In referring to the “States” in the fateful instrument which

amalgamalted them into the “United States,” the Founders

obviously were not speaking of states in the abstract. They

relerred Lo those concrele organized socielies which were

thereby contributing to the federation by delegating some

part of their sovereign powers and to those that should later

be organized and admitted to the partnership in the method

prescribed. ‘They obviously did not contemplate unorganized

and dependent spaces as states. ‘The District of Columbia

being nonexistent in any [orm, much less a state, at the ime

of the compact, certainly was not taken into the Union of

states by it, nor has it since been admitted as a new state is

required to be admitted 2

The Court also ruled, however, that Congress could extend diver-
sily jurisdiction o the District because this was a modest use ol Arli-
cle I authority given the [acl that the “jurisdiction conferred is limited
Lo controversies of a justiciable nature, the sole lealure distinguishing
them from countless other controversics handled by the same courts
being the fact that onc party is a District citizen.”?" Thus, while re-
sidents did not have this inherent right as members of a nonstate,
Congress could include a federal enclave within the jurisdictional
calegory.

When one looks at the individual opinions of this highly frac-
tured, plurality decision, it is hard to scc what about Tidewater gives
advocates so much hope.222 Dinh and his co-author Charnes statc that

256 See id. at 625-26 (Rutledge, J., concurring, joined by Murphy. J.).

257 [d. al 588 (majority opinion).

258 Hepburn v. Fllzey, 6 ULS. (2 Cranch) 445 (1805).

259 Id. at 452.

260 Tidewater, 337 1.S. al 588,

261 Id. al 591

262 The Congressional Research Service included an exhaustive analysis of the case in its
excellent study of this bill and its constitutionality. See I'HOMAS, CoNG. RESEARCH SERV., supra
note 17, at 9-17.
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“[tIhe significance of Tidewater is that the five justices concurring in
the result belicved cither that the District was a state under the terms
of the Constilution or that the District Clause authorized Congress Lo
enacl legislation (reating the District as a state.”* Yel, to uphold this
legislation, a majorily of the Court would have Lo recognize thal the
District Clausc gives Congress this extraordinary authority to convert
the District into an cffective state for voting purposes. In Tidewater,
six of ninc justices appear to reject the argument that the Clause could
be used to extend diversity jurisdiction to the District,*** a far more
modest proposal than creating a voting nonstate entity. Five justices
agreed only in the result (hat produced the ruling, a point emphasized
by Justice Frankfurter when he noted with considerable irony in his
dissent that:

A substantial majority ol the Courl agrees that each of the

two grounds urged in support of the attempt by Congress to

extend diversity jurisdiction to cases involving citizens of the

District of Columbia must be rejected—but not the same

majority. And so, conflicting minoritics in combination

bring to pass a result—paradoxical as it may appear—which

differing majorities ol the Court [ind insupportable.26

When one reviews the insular opinions, it is easy to see what Jus-
tice Trankfurter meant and why this casc is radically overblown in its
significance to thc immediate controversy. Justices Rutledge and
Murphy, in concurring, based their votes on the irrclevance of the dis-
linclion belween a stale citizen and a District citizen for the purposes
of diversily.>s 'This view, however, was expressly rejected by the Jack-
son plurality ol Justices Jackson, Black, and Burton. The Jackson plu-
rality did not agree with Justice Rutledge that the term “state™ had a
more fluid meaning, an argument close to the one advanced by Dinh
and Starr. Converscly, Justices Rutledge and Murphy strongly dis-
sented from the arguments of the Jackson plurality.>” Likewise, rep-
resented in two dissenting opinions, Chief Justice Vinson and Justices
Frankfurter, Douglas, and Reed rejected arguments that Congress had
such authority under either the District Clause or the Diversily

263 Dinh & Charnes, supra note 13, al 13.

264 See Tidewater, 337 1.5, at 587-88, 626, 646.

265 Id. al 655,

266 See id. at 625 (Rutledge. I., concurring).

267 Id. at 604 (“But 1 strongly dissent from the reasons assigned to support [the Court's
judgment| in the opinion of Mr. Justice Jackson.”).
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Clausc.>® The Jackson plurality prevailed because Justices Rutledge
and Murphy were able to join in the result, not the rationale. Justices
Rutledge and Murphy suggested thal they had no argument with the
narrow reading of the structuring provisions concerning voling mem-
bers of Congress. Rather, they drew a distinction with other provi-
sions affecting the rights of individuals as potentially more expansive:

| The] narrow and literal reading was grounded cxclu-

sively on three constitutional provisions: the requirements

that members of the TTousc of Representatives be chosen by

the people of the several states; that the Senate shall be com-

posed ol lwo Senalors [rom each slale; and that each state

“shall appoint, for the election of the executive,” the speci-

fied number of electors; all, be it noted, provisions relating to

the organization and structure of the political departments of

the government, not to the civil rights of citizens as such.>®

Thus, Justice Rutledge saw that, even allowing for some variation in
the interpretation of “states,” there was a distinction to be drawn
when such expansive reading would affect the organization or struc-
ture of Congress. 'This would leave at most three justices who seem to
support the interpretation of the District Clause advanced in this casc.

Professor Dinh’s reliance on De Geofroy v. Riggs™" is equally
misplaced. Tt is true that the Court found that a treaty referring to
“states of the Union” included the District of Columbia.”* This inter-
pretation, however, was not based on the U.S. Constitution and its
meaning. Rather, the Court relied on the meaning commonly given
this term under international law:

It leaves in doubt whal is meant by “States of the Union.”
Ordinarily these terms would be held to apply to those politi-
cal communities exercising various attributes of sovereignty
which composc the United States, as distinguished from the
organized municipalitics known as Territorics and the Dis-
trict of Columbia. And yct scparate communitics, with an
independent local government, are often described as states,
though the extent of their political sovereignty be limiled by
relations to a more general government or to other coun-
trics. The term is used in general jurisprudence and by writ-

268 See id. at 626-27 (Vinson, C.I., dissenting): see also id. at 646, 653-34 (Frankfurter, T.,
dissenting).

269 Id. at 619 (Rutledge, I., concurring).

270 De Geofroy v. Riggs, 133 U8, 258 (1890).

271 Dinh & Charnes, supra note 13, al 16.



161

©
[y
>

The George Washington Law Review [Vol. 76:305

ers on public law as denoting organized political societics

with an established government.>”

This was an interpretation of a treaty based on the most logical
mcaning that the signatorics would have uscd for its terminology. Tt
was not, as suggested, an interpretation of the meaning of that term as
it is used in the U.S. Constitution. Indeed, as shown above, the Court
begins by recognizing the more narrow meaning under the Conslitu-
lon before adopling the more generally understood meaning [or the
purpose of interpreting a treaty in the context of international and
public law.>”3

Tinally, Professor Dinh and Mr. Charnes place great importance
on the fact that citizens overscas arc allowed to vote under the Uni-
formed and Overseas Citizens Absentee Voting Act (UOCAVA). >+
Dinh and Charnes cite this [act as powerful evidence that “|i|f there is
no conslitutional bar prohibiling Congress from permilling overseas
voters who are not citizens of a state to vote in federal elections, there
is no constitutional bar to similar legislation extending the federal
franchise to District residents.”>s Again, the comparison between
overscas and District citizens is misplaced. Although the Supreme
Court has never reviewed the UOCAVA and some legitimate ques-
tions remain about its constitutionality, several courts have found the
statute to be conslitutional s In the overseas legislation, Congress
made a logical choice in Lreatling cilizens abroad as continuing Lo be
citizens ol the last state in which they resided. The same argument,
advanced by Dinh ct al., was uscd and rejected in Attorney General of
Guam v. United States.””” Tn that casc, citizens of Guam argued, as do
Dinh and Charncs, that the meaning of “statc™ has been interpreted
liberally and that the Overseas Acl relieves any necessily of being a
resident of a state for voling in the presidential election.?8 The courl
calegorically rejected the argument and noted that the acl was “pre-
mised constitutionally on prior residence in a state.”?® The court
quoted from the TTouse Report in support of this holding:

272 De Geofroy, 133 U.S, at 268 (citation omitted).

273 4,

274 Uniformed and Overseas Citizens Absentee Voling Act, Pub. L. No. 99-410, 100 Stat.
924 (1986) (codified as amended at 42 U.S.C. § 1973( (Supp. IV 2000)).

275 Dinh & Charnes, supra note 13, al 18.

276 See Romeu v. Cohen, 265 F.3d 118, 125-26 (2d Cir. 2001); De La Rosa v. United States,
842 T. Supp. 607, 611-12 (D.P.R. 1994).

277 Aty Gen. of Guam v. United States, 738 T'.2d 1017, 1019-20 (9th Cir. 1984).

278 See id. al 1019,

279 Id. at 1020.
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The Committee belicves that a ULS. citizen residing outside
the United States can remain a citizen of his last State of
residence and domicile for purposes ol voling in Federal
elections under this bill, as long as he has not become a citi-
zen of another State and has not otherwise relinquished his
citizenship in such prior Statc.>

Given this logical and limiled rationale, the court held that the
UOCAVA “does nol evidence Congress’s abilily or intenl (o permil
all voters in Guam elections to vote in presidential elections.”?$!

Granting a votc in Congress is not mercly a tinkering of “the
mechanics of administering justice in our federation.”>2 Tt would
touch upon the constitutionally sacred rules of who can create laws
that bind the nation.>* This is not the first time that Congress has
sought Lo give the Districl a voling role in the political process that is
given textually to the states. When Congress sought to allow the Dis-
trict to participate in the Electoral College, it passed a constitutional
amendment to accomplish that goal, the Twenty-Third Amendment.
Likewisc, when Congress changed the rules for clecting members of
the United States Senate, it did not extend the language to include the
District. Rather, it reaffirmed that the voting membership was com-
posed of representatives of the states. These cases and enaclments
rellect that voling was a delining characteristic of the District and not
a maller that can be awarded, or removed, by a simple vole of
Congress.

The courts have taken great care for over two hundred years to
clearly maintain the original understanding of the District as repre-
sented by Congress as a whole. This point was made by Chiel Justice
John Roberts in one ol his last decisions as a lower courl judge. In
Buanner v. United States,* the D.C. Circuit (including now-Chiel Jus-
tice Roberts) stressed that:

[TThe Constilution denies District residents voling represen-

tation in Congress. . . . Congress is the District’s govern-

ment, and the fact that District residents do not have

280 Id. (citing ILR. Rep. No. 649, at 7, reprinted in 1975 U.S.C.C.AN. 2358, 2364).

281 [d.

282 Nall Mut. Ins. Co. v. Tidewater Transfer Co., 337 U.S. 582, 585 (1949).

282 In the past, the District and various territories were allorded the right to vote in Com-
miltee. Such commitlees, however, are merely preparatory 1o the actual vote on the floor. Itis
that final vote that is contemplated in the constitutional language. See Michel v. Anderson, 14
F.3d 623, 629 30 (D.C. Cir. 1994) (recognizing the constitutional limitation that would bar Con-
gress from granling voles in the [ull ITouse).

284 Bunner v. United States, 428 F.3d 303 (D.C. Cir. 2005} (per curiam).
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congressional representation docs not alter that constitu-
tional realily.

It is beyond question (hat the Constitution grants Con-
eress exclusive authorily Lo govern the District, but does not
provide for District representation in Congress, ™3
The overwhelming case law precedent refutes the arguments of

Messrs. Dinh and Starr. Indeed, just recently in Parker v. District of
Columbia ¢ (he Uniled States Court of Appeals [or the District of
Columbia Circuit reallirmed, in both majorily and dissenting opin-
ions, that the word “states” refers to actual state entities.* Parker
struck down the District’s gun control laws as violative of the Sccond
Amendment.>¥ That Amendment uses the term “a free state,” and
the parties argued over the proper interpretation of the term. Nota-
bly, in its briefs and oral argument, the District appeared to take a
different position on the interpretation of the word “state,” arguing
that the court could dismiss the action because the District is not a
state under the Second Amendment—a position later adopted by the
dissenting judge. The District argued:

The federalism concerns embodied in the Amendment
have no relevance in a purely lederal entity such as the Dis-
trict because there is no danger of federal interference with
an cffcctive state militia. This places District residents on a
par with state residents. . . . The Amendment, concerned
with cnsuring that the national government not interfere
with the “security of a free State,” is not implicated by local
legislation in a federal district having no possible impact on
the stales or their militias.>®
In the opinion striking down the Distric’s laws, the majorily

noled that the term “free stale” was unique in the Second Amend-

285 Id. at 309, 312 (citing U.S. CoxsT. art. 1, § 8, cl. 17).

286 Parker v. District of Columbia, 478 F.3d 370 (D.C. Cir. 2007).

287 Id. al 396, 405. The D.C. Circuil is the most likely forum for a [uture challenge (o this
law.

288 See id. at 395,399 401. The Second Amendment states: “A well regulated Militia, being
necessary to the security of a free State, the right of the people to keep and bear Arms, shall not
be infringed.” .S, Coxsr. amend. I

289 Brief for the District of Columbia at 38, Parker v. District Columbia, 478 F.3d 370 (D.C.
Cir. 2007) (No. 04-7041). Adding to the irony, the District’s insistence that it was a nonsfale
under the Constitution was criticized by the plaintills as “specious” because the Second Amend-
ment uses the unique term of “free states” rather than “the states™ or “the several states.” This
term, they argued, was intended to mean a “frec socicty,” not a state entity. Appellant’s Reply
Brief at 15 0.4, Parker v. District Columbia, 478 F.3d 370 (D.C. Cir. 2007) (No. 04-7041).
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ment and that “|c|lsewhere the Constitution refers to ‘the states™ or
‘cach statc” when unambiguously denoting the domestic political enti-
lies such as Virginia.”>*® Although the dissent would have (realed
“[ree stale” 1o mean the same as other state relerences, the unilorm
meaning given the lerm “stales”™ was equally clear:
The Supreme Court has long held that “State™ as used in

the Conslitution refers (o one of the States of the Union. . . .

In fact, the Constitution uses “State™ or “States™ 119 times

apart from the Second Amendment and in 116 of the 119,

the term unambiguously refers to the States of the Union.?!
The dissent specifically relics on the fact that the District is not a state
for the purposes of voting in Congress.> Thus, in the latest decision
from the D.C. Circuit, the judges continue the same view of the non-
state status ol the District, as described in earlier decisions ol both the
Supreme Court and lower courts.

VI, The Policy and Practical Implications of Using the District
Clause To Create New Forms of Voting Members

The current approach Lo securing parlial representation for the
District is fraught with dangers. What is striking is how none of these
dangers have been addressed by advocates with any level of detail.
Instead, members are voting on a radical new interpretation with little
thought or rccognition of its implications for our constitutional sys-
tem. The Framers created clear guidelines to avoid creating a system
on a hope and a prayer. It would be a shame if our current leaders
added ambiguitly where clarity once resided in the Conslilution on
such a question. 'The burden should be on those advocaling this legis-
lation o [ully answer each ol these questions before asking [or a vole
from Congress.

A.  Partisan Manipulation of the Voting Body of Congress

By adopting a liberal interpretation of the meaning of “states™ in
Article T, Congress would be undermining the very bedrock of our
constitutional structurc. The membership and division of Congress
was carelully defined by the Framers. The legislalive branch is the
engine of (he Madisonian democracy. It is in these Lwo houses that

290 Parker, 478 T.3d at 396.

291 Id. at 405 (Ilenderson, T., dissenting). The dissent noted that three instances of the use
of the term “state” involve the use of “foreign state™ under Article T, Section 9, Clause 8; Article
111, Scetion 2, Clause 1; and the Eleventh Amendment. 7d. at 405 n.9.

292 Id. at 406 (citing Adams v. Clinton, 531 U.S. 941 (2000)).
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disparatc factional disputes arc converted into majoritarian com-
promiscs, the defining principle of the Madisonian system. Allowing
majorilies (o manipulale the membership rolls would add dangerous
instabilily and uncertainty Lo the system. The obvious and traditional
meaning of “states” delers legislative measures Lo create new [orms ol
voting representatives or shifting voters among states.?? Under this
approach, the TTouse could award a vote to District residents and a
later majority could take it away. The District residents would con-
tinue to vote, not as do other citizens, but at the whim and will of the
Congress like some party favor that can be withdrawn with the passing
fortunes of politics. Moreover, the evasion of the 435-member limila-
tion created in 1911 would encourage additional manipulations of the
House rolls in the future. Finally, if the Congress can give the District
one vote, they could by the same authority give the District ten votes
or, as noted below,”* award additional scats to other federal enclaves.

B.  Creation of New Districts Among Other Federal Enclaves and
Territories

Il successlul, this legislation would allow any majority in Con-
gress Lo creale other novel seats in the House. 'This is not the only
federal enclave, and there is great potential for abuse and mischict in
the exercise of such authority. Under Article TV, Section 3, “[tJhe
Congress shall have Power to disposc of and make all ncedful Rules
and Regulations respecting the Territory or other Property belonging
(o the United States.”?s Roughly thirty percent of land in the Uniled
States (over 659 million acres) is part of a f[ederal enclave regulated
under the same power as the District.*®® The Supreme Court has re-

293 This latter approach was raised by Judge Leval in Romeu v. Cohen, 265 I'.3d 118, 129-30
(2d Cir. 2001), when he suggested that Congress could require each state 1o accepl a cerfain
proportion of voters in territories to give them a voice in Congress. This view has been rejected,
including by the concurring opinion in that decision which found “no authority in the Constitu-
tion for the Congress (even with the states’ consent) {o enact such a provision.” Id. at 131
(Walker, C.I., concurring): see afso Tgartua-De T.a Rosa v. United States, 417 T.3d 145, 154 n.9
(1st Ci )5). According to Chict Judge Walker, there are “only two remedics afforded by the
Constitution: (1) statchood . . ., or (2) a constitutional amendment.” Romeu, 265 F.3d at 136
(Walker, C.J., concurring).

294 See infra Part VILB.

205 UK. Const. art. [V, §3,¢cl. 2.

296 Deborah Zabarenko, Climate Change Hir U.S. Federal Land, Water, ReUTERs, Sept. 6,
2007, available at hitp://www.alertnet.org/thenews/newsdesk/N06343350.him; see wfse national
atlas.gov, Tederal Lands and Indian Reservations, hitp//mationalatlas.gov/printable/fedlands.
html (last visited Jan. 2, 2008). Tn addition to the District of Columbia and domestic federal
arcas, this includes such territori

in American Samaoa, Baker Island, Federated States of Micro-
nesia, Guam, Howland Island, Jarvis Island, Johnston Atoll, Kingman Reel, Marshall Islands,



166

>
=N
=

2008] Too Clever By Half

peatedly stated that the congressional authority over other federal en-
claves derives from the same basic source:2%?

This brings us to the question whether Congress has power
to excrcise “cxclusive legislation” over these enclaves within
the meaning of Art. 1, § 8, cl. 17, of the Constitution, which
reads in relevant part: “The Congress shall have Power . . .
[tlo exercise exclusive Legislation in all Cases whatsoever”
over the District of Columbia and “to exercisc like Authority
over all Places purchased by the Consent of the Legislature
of the State in which the Same shall be, for the Tirection of
Forts, Magazines, Arsenals, dock-Yards, and other needful
Buildings.”

The power of Congress over federal enclaves that come
within the scope ol Arl. I, § 8, cl. 17, is obviously the same as
the power of Congress over (he District of Columbia. The
cases make clear that the granl of “exclusive” legislalive
power to Congress over enclaves that meet the requirements
of Art. I, § 8, cl. 17, by its own wcight, bars statc rcgulation
without specific congressional action.?*

Congress could usc the same claimed authority to award scats to
other federal enclaves. Indeed, because these enclaves were not es-
Lablished with the purpose of being a special nonstate enlity, as was
the District, they could claim (o be [ree of some of these counter-
vailing arguments against the District. Indeed, the District is often
treated the same as states for the purposes of federal jurisdiction,
taxes, and military service. There are literally millions of people living
in these areas, including Pucrto Rico, with a population of four million
people—roughly eight times the size of the District.* These territo-
ries are under the plenary authority of Congress.2® Similar to the
cases involving the District, this authorily is oflen staled in absolule

Midway Islands, Navassa Island, Northern Mariana Islands, Palmyra Atoll, Republic of Palau,
Pucrto Rico, the U irgin [slands, 1.8, Minor Outlying Islands, and Wake Island. FrpERAT.
REAT. PROPERTY Counerr, FY 2005 FRDERAT. RRAT PROPERTY RFPORT: AN OVFRVIEW OF THE

FEDERAL GOVERNMENT'S REAL PROPERTY AsseTs 3 (June 2000), httpy//www.gsa.gov/gsa/cm_
attachments/GSA DOCUMENT/I'RPR 5-30 updated R2872-m 0Z5RDZ-i34K-pR.pdl.

297 In addition 1o Article I, Section 8, the Territorial Clause in Article IV, Section 3 states
that “[t]he Congress shall have power to dispose of and make all needful rules and regulations
Tespeeting the territory or other property belonging to the United States.™ U8, Const. art. [V,
§3.cl2.

298 Taul v. United States, 371 U.S. 245, 263 (1963).

299 LS. Census Bureau, http://www.census.govischoolsifacts/puerto_rico.html.

300 See, e.g., Davila-Perez v. Lockheed Martin Corp., 202 F.3d 464, 468 (1st Cir. 2000) (*Pu-
erto Rico . . . is still subject 1o the plenary powers of Congress under the territorial clause ... .”").
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terms. In Downes v. Bidwell, the Court held that “[t]he territorial
clausc . . . is absolute in its terms, and suggestive of no limitations
upon the power ol Congress in dealing with [nonstate lerritories].”2
Puerto Rico would warranl as many as six districts.*** It is not enough
Lo assert that the District has a more compelling political or historical
casc. Advocates within these federal enclaves and territories can, and
have,®* cited the same interpretation for their own representation in
Congress.

It is no answer Lo this concern (o note that lerritory residents do
not bear [ull taxation burdens, military conscription, or the right Lo
vole in presidential elections.’*s Congress delermines whether these
territorics will bear taxation or service burdens, just as it did for the
District. The District previously did not share the taxation burden,
but now docs as a result of congressional fiat. As for the presidential
election, il took the Twenly-Third Amendment o secure that right for
the District residents. If anything, voling in the presidential elections
is prool that the District is not distinct from Lerritories.

Tinally, it is argucd that residents in the territorics only have na-
tionality not citizenship.3%s In fact, there are millions of citizens resid-
ing in [ederal enclaves and (erritories. More Lo the poinl, the
interpretation being advanced in this legislation turns on the authority
of Congress, nol the status of residents, (o juslily the creation of a new
district.

C.  Expanded Senate Representation

Although the issue of Senate representation is left largely un-
touched in the Dinh and Starr analyses 3 there is no obvious princi-

301 Downes v. Bidwell, 182 U.S. 244 (1901).

302 Id. al 285,

303 Tndeed, citing this bill, some have already called for Puerto Rico to be given multiple
scats in Congress. See Jos¢é R. Coleman '1ié, Comment, Six Puerfo Rican Congressimen Go to
Washington, 116 Yavr: L.J. 1389, 1390 n.6 (2007).

304 7d. at 1397-92.

305 Cf Bress & MeGill, supra note 131, at 8 (citing such factors to support the claim of
unique status for the District).

206 Id.

307 In their [ootnote on this issue, Dinh and Charnes note that there may be significance
that the Seventeenth Amendment refers to the clection of two Senators “from cach state.” 1inh
& Charnes, supra note 13, at 13 n.57. They suggest that this somehow creates a clearer barrier to
District representatives in the Senale—a malter of obvious concern in that body. See id. The
inferpretation fries too hard to achieve a limiting outcome, particularly alter endorsing a wildly
liberal interpretation of the language of Article T. Article T, Section 2 refers to members elected
“by the People of the scveral States™ whereas the Seventeenth Amendment refers to two Sena-
tors “from euch State™ and “elected by the people thereol.” U.S, Const, art. L § 2; id. amend.
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ple that would prevent a majority from cxpanding its ranks with two
new Scnate scats for the District. Two Scnators and a member of the
House would be a considerable level of representalion [or a nonslale
with a small population. Yet, this analysis would suggesl Lthat such a
change could (ake place withoutl a constitutional amendment. When
asked about the extension of the same theory to claiming two Scnate
scats in the last hearing before the Touse Judiciary Committee, Pro-
fessor Dinh once again said that he had not given it much thought 2o
Yet, since his first report in 2004, this issue has been repeatedly raised
to Dinh without a response. Likewise, Richard Bress has given legal
advice (o the House Commitlee on the constitutionalily of the legisla-
tion for years and was asked the same question in the last hearing, but
insisted that he had not resolved the question3*® After those hearings,
Mr. Bress published a defense of the current bill, and, despite the ear-
licr questions from members on this point, he again declined to an-
swer and dismissed the issuc as “cntirely speculative.”0

In his last testimony on this question, Dinh ventured to offer a
possible limitation that would confine his interpretation to only the
House. He cited Article 1, Section 3, and (as he had in his 2004 re-
port) noted that “quite unlike the treatment of the House ol Repre-
sentatives, the constitutional provisions relating to composition of the
Senate additionally specifies that there shall be two senators ‘from
cach State.””*"t As T pointed out in the prior hearing, however, Sce-
tion 2 has similar language related to the House, specifying that “each
State shall have at Least one Representative.”*? It remains unclear
why this language does not suggest that same “interests of states qua
states” for the House as it does lor the Senate.

Conversely, il this language can be ignored in Section 2, it is not
clear why il cannol also be ignored in Section 3. One would expect al
a minimum that, after three years, these advocates could answer this

XVIL Beeause the object of the Seventeenth Amendment is to specify the number from cach
state, it is obviously more direct 1o write “two Senators from each State,” rather than “two
Senators elected by the people from each of the several States.”

308 See Judiciary Comm. Hearing, supra notc 12, at 112 (testimony of Viet Dinh, Professor
of Law and Co-Director Asian Law & Policy Studies Geargetown University Law Center).

309 See id. (testimony of Richard P. Bress, Partner, Latham & Watkins, LLP).

310 Bress & McGill, supra note 131, at 12.

31 See Judiciary Comm. Hearing, supra note 12, at 20 n.56, 118 (testimony of Viet Dinh,
Professor of Law and Co-Director Asian Law & Policy Studies Georgetown Universily Law
Center): Dinh & Charnes, supra note 13, at 13 n.57.

312 Hearing on H.R. 5388, supra note 7 (testimony of Jonathan Turley, Shapiro Professor of
Public Interest Law, 'The Ge
art. I §2).

Washington University Law School) (referring to U.S. ConsT.
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question with the certainty that they offer on the House question.
There is an clement of willful blindness to the implications of the new
interpretation. ‘To his credil, at the last hearing, Bruce Spiva of DC
Vole answered the question directly.?®* He stated thal he wanted Lo
see such Senale representation and believed that the same arguments
could scecure such an expansion ¢ T.egislators should not vote on a
radical new interpretation without confirming whether the same argu-
ment would allow the addition of ncw members in the Scnate.

D.  One Person, One Vote

‘This legislation would create a bizarre district that would not be
affected by a substantial growth or reduction in population. The bill
states that “the District of Columbia may not reccive more than onc
Member under any reapportionment of Members. " Thus, whether
the District of Columbia grew to three million or shrank to 30,000
cilizens, it would remain a single congressional district, unlike other
districts that must increase or decrease Lo guarantee such principles as
one person/one vote. This could ultimately produce another one per-
son/one vote issue. If the District shrinks to a sub-standard size in
population, other citizens could object that because it is not a state
under Article I, Section 3 (creating the minimum of vote representa-
tive per state), this new District would violate principles of equal rep-
resentation, Likewise, if the District grew in population, citizens
would be underrepresented and Congress would be expected Lo add
another representative under the same principles, potentially giving
the District more representalives than some states. ‘The creation ol a
district outside of thc apportionment requirements is a dircct contra-
diction of the T'ramers” intent 316

E. Nonseverability

The inevitable challenge to this legislation could produce serious
legislative complications. With a relatively close House division, the
casting of a questionable vote for the District could leave the validity
of the legislation itself in question. Moreover, if challenged, the status
of the two new membets would be in question, This latter problem is
not resolved by Scction 6's nonscverability provision, which states: “If

33 See Judiciary Comm. Ilearing, supre note 12, at 35 (testimony of Bruce V. Spiva, Part-
ner, Spiva & Ilartnett, LLP).

314 d.

315 8. 1257, 110th Cong. § 2(b)(1) (2007).

316 See Wesberry v. Sanders, 376 US. 1, 8-11, 13-14 (1964).
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any provision of this Act or any amendment made by this Act is de-
clarcd or held invalid or unenforceable, the remaining provisions of
this Acl or any amendment made by this Acl shall be treated and
deemed invalid and shall have no [orce or ellect ol law.”*"” However,
il the D.C. vole is subject Lo a temporary or permanent injunction (or
conversely, if the Utah scat is cnjoined), it could be argued that a
provision of the Act was not technically “declared or held invalid or
uncnforceable.” Rather, it could be enjoined for years on appeal,
without any declaration or holding of unenforceability. This confu-
sion could even extend to the next presidential election. By adding a
district (o Utah, thal new seal would add another electoral vole for
Utah in the presidential election. (iven the last two elections, it is
possible that there could be another clitthanger with a tie or one-vote
margin between the main candidates. The Utah vote could be deter-
minative. Yet, such a closc clection is likely to occur in the midst of
litigation over the current legislation.®™® Thus, we could face a consti-
tutional crisis over whether the Congress will accept the results based
upon this vole when both the Utah and District seats might be nulli-
fied in a linal ruling.*"®

. Qualification Issues

Because delegates are not addressed or defined in Article I, these
new members from the Districl or (erritories would not technically be
covered by the qualification provisions for members of Congress.
Thus, although conventional members of Congress would be constitu-
tionally defined,® these new members would be legislatively de-
fined—allowing Congress to lower or raise such requirements in
contradiction to thc uniform standard of Article I. Converscly, if
Congress treats any district or territory as “a state” and any delegate
as a “member of Congress,” it would effectively gut the qualification
standards in the Conslitution by (reating the title rather than the defi-

317 8.1257, 110th Cong. § 6 (2007).

318 ‘T'he casc challenging the Elizabeth Morgan Act (on which I was lead counscl) took
years before it was struck down as an unconstitutional bill of attainder. See Forctich v. United
States, 351 F.3d 1198, 1204, 1226 (D.C. Cir. 2003).

319 Indeed, some in Utah are already questioning the wisdom of seeking this novel deal
with the District because it is likely that the state will reccive a new distriet in the ordinary
course of reapportionment in 2012, while litigation would delay any seat founded on this legisla-
tion. See Thomas Burr, Should Utah Stay on Quesi for Iouse Seat?, Savy Lake Tris., Sepl. 23,
2007.

320 See ULS. Const. art. T, (*No Person shall be a Representative who shall not have
attaincd to the Age of twenty five Ycars, and been seven Years a Citizen of the United States,
and who shall not, when elected, be an Inhabitant of that State in which he shall be chosen.”).




171

368 The George Washington Law Review [ Vol. 76:305

nition of “members of Congress” as controlling.  As noted above,*!
this dircctly contradicts the cxpress effort of the Framers to make the
qualilications of Congress a [ixed slructural element of the
Conslilution.

Another example of this contradiction can be found in the defini-
tion of the districts of members versus delegates. Members of Con-
gress represent districts that are adjusted periodically to achieve a
degree of uniformity in the number of constituents represented, in-
cluding the need to add or eliminate districts [or stales with rising or
[alling constituencies. A District member would be locked inlo a sin-
gle district that would not change with the population. The resull is
undermining the uniformity of qualifications and constituency provi-
sions that the Tramers painstakingly placed into Article T.

G. Faustian Barguin

This legislation is a truc Faustian bargain for District rcsidents
who are about to ellectively [orego (rue represenlation [or a limiled
and non-guaranteed district vole in one house. The legislation would
only serve Lo delay Lrue representational status for district residents.
On a practical level, this bill would likely extinguish efforts at full rep-
resentation in both houses. During the pendency of the litigation, it is
highly unlikely that additional measures would be considered, thereby
delaying reforms for many years. Ultimately, if the legislation were
struck down, it would leave the campaign for full representation fro-
zen in political amber for many years.’>

VII.  The Modified Retrocession Plan: A Three-Phase Aliernative
for the Full Representation of Current District Residents in
Both the House and the Senate

The history of the District of Columbia shows that, even before
its formal creation, there were cries of objection to the status of its

321 See supra notes 107 10 and accompanying text.

322 Notably, the sponsors would not support a good-taith offer from Senator John Warner

(R-Va.) to draft a constitutional amendment that would create the special seat in the House for
the District. See Mary Beth Sheridan, Senators Block D.C. Vote Bill, Defivering Possibly Tatal
Blow, Wasw. PosT, Sept. 19, 2007, at A1, "T'he dismissal of this proposal was highly enlightening.
Some sponsors do not believe that they could win a direct vote by the citizens. Thus, they are
seeking a novel way of circumventing volers and hoping that plaintifls would not have standing
to challenge the law. The assumption that the public would not support the reform, however, is
misplaced. The last amendment sought the creation of a S1st state, a much more difficult con-
cept 1o sell to the public. The creation of a special scat for the district is matcrially different
Irom the earlier proposal.
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residents.® Since that time, there have been dozens of different pro-
posals to change the status of the District, including one success{ul
retrocession of part of the original district and one unsuccessful effort
to ratify a constitutional amendment making the district a state.®?* A
constitutional amendment remains the most straightforward approach
to resolving this long controversy. Certainly, as noted above, it was
the optlion that many thought appropriale when the Dislricl was cre-
ated. Moreover, while the proposal of state status was not popular
nationally, a morc modest constitutional amendment sccuring repre-
sentation in the House would likely appeal 1o many reluctant volers.
Thus, the current legislative approach could be put into a proposed
amendment and possibly win over those cilizens uncomfortable with
the idea of either statehood or senate representation for the
District, 22

Putting aside a constitutional amendment, however, there re-
mains retrocession, which can come in many diflerent forms. Like a
constitutional amendment, retrocession offers a complete and lasting
resumption of political rights for residents. Ironically, the complete
bar to representation in Congress was viewed as necessary because
any halfway measure would only lead to eventual demands for state-
hood. For example, James Holland of North Carolina noted that only
retrocession would work because anything short of that would be a
flawed territorial form of government:

If you give them a Territorial government they will be dis-
contlented with il, and you cannot take from them the privi-
lege you have given. You must progress. You cannol
disenfranchise them. The next step will be a request to be
admilted as a member of the Union, and, il you pursue the
practice relative to territories, you must, so soon as their
numbers will authorize it, admit them into the Union. Is it
proper or politic to add to the influence of the people of the
seat of Government by giving a representative in this House
and a representation in the Senate equal to the greatest State
in the Union? In my conception it would be unjust and im-
politic . . . ¢

323 See supra note 125 and accompanying text.

324 See supra notes 195 96 and accompanying text.

325 This allernalive has been refused by sponsors who insist on a legislative [ix rather than
presenting the question to the vaters. See Mary Beth Sheridan, D.C. Vote Nears Its Do-or-Die
Moment, Wasm. Post, Sept. 16, 2007, at C1.

326 Richards. supra note 192 (quoting Rep. James Hollund, R-N.C.).
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We are, hopefully, in the final chapter of this debate. One hun-
dred and sixty years ago, Congress retroceded land back to Virginia
under its Arlicle 1 authorily.?” Retrocession has always been the
most direct way ol securing a resumption of voling rights for District
residents.® Most of the Districl can be simply returned (rom whence
it camc: the state of Maryland. The greatest barrier to retrocession
has always been more symbolic than Iegal. Replacing Washington,
DC with Washington, MD is a conceptual Iecap that many arc simply
not willing to make. However, it is the most logical resolution of this
problem.?

For a number of years, I have advocaled the reduction of the Dis-
trict of Columbia to the small arca that runs from the Capitol to the
Lincoln Mcmorial 20 The only residents in this space would be the
Tirst Family. The remainder of the current District would then be re-
troceded (o Maryland.

Such retrocession can occur without a constitutional amendment.
Tronically, in 1910 when some members sought to undo the Virginia
retrocession, another George Washington University Taw Professor,
TTannis Taylor, supplicd the legal analysis that the prior retrocession
was unconstitutional without an amendment.’*® I respectllully disagree
with my esteemed predecessor. In my view, Congress can nol only
order relrocession, bul can do it without the prior approval of Mary-
land—though I believe that this would be a bad policy decision. Al-
though Congress did allow Virginia to vote to accept its land back, it is
not clearly required to do so under the Constitution. The original
land grant was ceded to Congress, which always had the right to retro-
cede it. Obviously, no one is suggesting such a step. As a constitu-

327 See supra nole 195 and accompanying lexl.
328 An allernative, but analagous, retrocession plan has been proposed by Representative
Tana Rohrabacher. For a recent discussion of this proposal, see Dana Rohrabacher, Full Repre-
for ’ The Constitutional Way, RoLL CALL, Jan., 25, 2007, at 8.
320 A [irst blush, there would seem (o be a promising approach found in legislation grant-

ing Native Americans the right to vote in the state in which their respective reservation is lo-
cated. See 8 U.S.C. § 1401(a)(2) (2000). After all, these arcas fall under congressional authority
in the provision of Section 8. ULS. ConsT. art. I, § 8, cl. 3. "T'he District, however, presents the
dilemma of being intentionally created as a unique nonstate entity, severed from Maryland. For
this approach 1o work, the District would still have to be returned to Maryland while retaining
the status of a federal enclave. See Evans v. Cornman, 398 1).8. 419, 424 25 (1970) (holding that
residents on the campus of the National Institutes of Health (NTH) in Maryland could vote as
part of that state’s elections).

330 See, e.g., Hearing on ILR. 5388, supra note 7 (lestimony ol Jonathan Turley, Shapiro
Professor of Public Tnterest T.aw, The George Washington University T.aw School).

331 8. Doc. No. 61-286, at 4 (1910) (Opinion of Hannis 'Taylor as to the Constitutionality of
the Act of Retrocession ol 1846).
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tional matter, however, T do not sce the barrier to retroceding the
Maryland portion of the original federal enclave. As John Calhoun
correctly noted in 1846: “The act ol Congress, il was Lrue, established
this as the permanent seat of Government; bul they all knew thal an
act of Congress possessed no perpeluity of obligation. 1t was a simple
resolution of the body, and could be at any time repealed.”

T have also proposed a three-phase process for retrocession. In
the first phase, a political transfer would occur immediately with the
District securing a House seal as a Maryland district and residents
voling in Maryland statewide elections. In the second phase, any in-
corporation of public services (rom education Lo prisons (o law en-
forcement would occur. In the third phase, any incorporation of tax
and revenuc systems would occur.

These phases would occur over many years with only the first
phase occurring immediately upon retrocession. Indeed, I have rec-
ommended the creation ol a three-commissioner body, like the one
that worked with George Washington in the establishment of the orig-
inal federal district. These commissioners would recommend and
oversee the incorporation process. Morcover, Maryland can agree to
continue to treat the District as a special tax or governing zonce until
incorporation is completed. Indeed, Maryland may choose to allow
the District to continue in a special status due to its historical position.

Any incorporation is made easier, not more dilficult, by the Dis-
trict’s historic independence. Like most citics, it would continuc to
have its own law enforcement and local governing authority. The Dis-
trict could also benefit, however, from incorporation into Maryland's
respected educational system and other statewide programs related to
prisons and other public needs. Maryland could benefit from the ad-
dition of one of the world’s great centers of learning and politics and a
city experiencing a comprehensive political and economic renewal af-
ter years of corruption and cronyism.** 'The city is now prospering,
and its residents currently pay roughly $6 billion a year in federal
taxcs, the sccond highest per capita in the nation.»*

In my view, this approach would be unassailable on a legal level
and highly efficient on a practical level. I realize that (here remains a
[ixation with the special status of the cily, but much of this status

332 CoNaG. Grorr, 29th Cong., 1st Sess. 1046 (1846).

333 See, e.g., David Nakamura, Senate Approves D.C. School Takeover Plan, Wasi. Post,
May

334 See Homeland Security Hearing, supra note §, at 1 (testimony of Del. Eleanor Holmes
Norton, D-D.C.).
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would remain.  Although the city would not technically be the scat of
government, it would obviously remain for all practical purposcs our
Capiltal Cily.

‘This is not to suggest that a retrocession would be without com-
plexity. Indeed, the Twenty-Third Amendment represents an obvious
anomaly.* Scction 1 of that Amendment states:

‘The District constituting the seat of Government of the

United States shall appoint in such manner as the Congress

may direcl:

A number of electors of President and Vice President
cqual to the whole number of Scnators and Representa-
tives in Congress to which the District would be entitled
if it were a State, but in no event more than the least
populous State; they shall be in addition to those ap-
pointed by the States, bul they shall be considered, [or
the purposes of the election of President and Vice Presi-
dent, to be electors appointed by a State; and they shall
mect in the District and perform such duties as provided
by the twelfth article of amendment.

Because the only likely residents would be the first family, this
presents somelhing of a problem. There are a [ew obvious solutions.
One solution would be Lo repeal the Amendment, which is the most
straight-forward and prelerred.®®” Another approach would be Lo
leave the Amendment as constructively repealed. Most presidents
vote in their home states. A federal law can bar residences in the new
District of Columbia. A third and related approach would be to allow
the Clause to remain dormant because it states that electors are to be
appointed “as the Congress may direct.”?*¢ Congress can enact a law
directing that no such electors may be chosen. The only concern is
that a [uture majority could do mischiel by direcling an appointment
when electoral votes are close.

335 See U.S. Constr. amend. XXIIL

336 Td. amend. XXIII, § 1.

337 1 have previously stated that my preference would be to repeal the entire Electoral
College as an archaic and unnecessary institution and move 1o direct election of our President.
But that is a debate for another day.

338 See Peter Raven-Hansen, The ¢ ittiti ity of 1.C. St . 60 Gro. WasH. T..
Rev. 160, 187 88 (1991); Philip 5. Schrag, The Future of District of Columbia Home Rule, 39
Camu U, L. Rev. 311, 317 (1990).
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Conclusion

Therc is an old story about a man who comes upon another man
in the dark on his knees looking [or something under a street lamp.
“What did you lose?” he asked the stranger. “My wedding ring,” he
answered. Sympathetic, the man joined the stranger on his knees and
looked for almost an hour until he asked if the man was surc that he
dropped it here. “Oh, no,” the stranger admitted, “T lost it across the
street but the light is better here.” Tike this story, there is a tendency
in Congress to look for answers where the political light is better, even
when il knows that the solution must be found elsewhere. Thal is the
case with the current District legislation, which mirrors an earlier
failed effort to pass a constitutional amendment. ‘The 1978 amend-
ment was a more difticult course, but the answer to the current
problems can only be found constitutionally in some form of either an
amendment or retrocession.

Currently, the advocales of a new District seal are looking where
the light is better with a simple political trade-off of two seats. It is
deceptively easy to make such political deals by majority vote. Not
only is this approach facially unconstitutional, but the outcome of this
legislation, cven if sustained on appeal, would not be cause for cele-
bration. Indeed, this legislation would replace one grotesque constitu-
tional curiosity in the current status of the District with a new
curiosity. 'The creation of a single vole in the House (with no repre-
sentation in the Senale) would create a Lype of hall-lormed citizenry
with partial representation derived from residence in a nonstale. It is
an idca that is clearly put forward with the best of motivations, but
onc that is shaped by political convenience rather than constitutional
principle.

From ils very inceplion, the District was meant to be unique: a
nonstate entity represented by the whole of Congress. It may be true
that the drafters should have addressed concerns like those of Hamil-
ton. TTowcever, there is an amendment process for the correction of
outdated or ill-advised provisions. Morc importantly, this constitu-
tional process would preserve the integrity and stability of the legisla-
live branch. Allowing Congress Lo create new [orms ol members
would undermine the very structure of the legislative branch under
Article L.

It is certainly time to right this historical wrong, but, in our consti-
tutional systcm, how we do something is often more important than
what we do. The current legislative approach is simply the wrong
means L0 a worthy end. It is not, however, the only means. Although



177

374 The George Washington Law Review [ Vol. 76:305

a constitutional amendment and retrocession are neither casy nor fast,
they represent the greatest hope for a lasting resolution of the unrep-
resenled stalus ol the cilizens of the District of Columbia.
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Mr. NADLER. Thank you, Professor. We appreciate you will sub-
mit the rest of your testimony for the record.
And I recognize Professor Dinh for 5 minutes.

TESTIMONY OF VIET D. DINH, PROFESSOR OF LAW,
GEORGETOWN UNIVERSITY LAW CENTER

Mr. DINH. Thank you, Chairman Nadler, Ranking Member Sen-
senbrenner, Members of the Committee. It is an honor to be here
with you again.

The question we have been asking——

Mr. NADLER. Sorry—are you using the mic?

Mr. DiNH. I am, sir. I am, sir. I will speak louder.

The question that we have been asked to consider today, the con-
stitutionality of H.R. 157, I will admit is a difficult one, but one ul-
timately that I conclude in the affirmative, that Congress has
ample authority to pass H.R. 157.

And I, of course, am not alone. Judge Starr, Judge Wald, 25
other constitutional lawyers and law professors, not the least of
which I would recognize as Delegate Holmes Norton herself, who,
like me, is a constitutional law professor at the Georgetown Uni-
versity Law Center, as well as the American Bar Association.

But it is a difficult question. It is difficult, because we see two
constitutional provisions that appears to be in tension.

The first is, of course, the District Clause, which gives Congress
the power “to exercise exclusive legislation in all cases whatsoever”
over the District.

The courts have characterized this power as plenary and majes-
tic. Now, this interpretation makes structural sense, because the
District Clause works an exception to the system of federalism in
our Constitution.

Article I, Section 8 defines the power of Congress. Article I, Sec-
tion 9 limits the power of Congress. And Section 10 limits the
power of the states.

But when Congress acts pursuant to the District Clause, it acts
as a legislature of national character, exercising in the words of the
D.C. Court of Appeals, “complete legislative control as contrasted
with the limited power of the state legislature on the one hand and
as contrasted with the limited sovereignty which Congress exer-
cises within the boundaries of the states on the other.”

This is truly a unique plenary and exclusive power you alone in
this entire Federal republic have complete power as a legislature
of national character.

But opponents also raise an important point when they cite Arti-
cle I, Section 2, the Composition Clause. “The House of Representa-
tives shall be composed of members chosen in every second year by
the people of the several states.”

Because D.C. is not a state, so goes the argument, Congress can-
not allow District residents to vote for a representative.

I note only in passing that the argument is a textual one. It pro-
ceeds from text, but it is not clearly a textualist one, because it pro-
ceeds from a negative implication of what is not said—that is, the
negative implication is that because it does not say state and the
territories and the District, then by definition or by implication,
such people are excluded.
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But it is only by negative implication, not clear. explicit textual
command.

When we are faced with such a seeming contradiction or tension
between the various provisions of the Constitution, I think it is our
duty as Constitution interpreters to try to resolve them. And that
is how the courts have tried to do in other contexts.

Yes, the District is not a state. Yes, “states” mean states. But in
other contexts, where we have similar type intention, the courts
have resolved the issue by allowing Congress to treat District resi-
dents as if they were residents of states, or courts themselves have
treated District residents as if they were residents of a state.

I cite here the tax apportionment clauses, Article I, Section 2,
and the 16th amendment, the Congressional authority to regulate
commerce among the several states, the sixth amendment right to
jury trial, and state sovereignty unity under the 11th amendment,
even though each one of these provisions in our Constitution refer
only to “states.”

More relevantly, I think the specific historical incident supports
this conclusion in the context of House representation. As you
know, the District originally was made up of land ceded by Mary-
land in 1788 and Virginia in 1789.

By the Residence Act of 1790, Congress accepted the cession. The
text of the Residence Act of July 16th, 1790, is in point, so I want
to quote it.

The land, “it is hereby accepted for the permanent seat of the
government of the United States, provided nevertheless that the
operation of the laws of within such District shall not be affected
by this acceptance until such time fixed for the removal of the gov-
ernment thereto and until Congress shall otherwise by law pro-
vide.”

What this provision of law means is that between 1790, when
Congress assumed title and jurisdiction over the land, and 1800,
when government was officially moved here from Philadelphia,
Congress by act of Congress, by the Residence Act, provided that
the laws of Maryland and Virginia would operate here in the Dis-
trict.

During that time the District residents enjoyed the right to vote
not because they were citizens of Maryland or Virginia—they had
lost that right; in 1790 the land was ceded and accepted—but rath-
er by act of Congress granting them that right to vote as if they
were residents of—or citizens of Maryland and Virginia.

What Congress could do then I submit Congress can now do in
order to give the District residents the power to vote for its own
representative.

There are a number of cases holding that District residents are
no longer residents of Maryland and Virginia. These cases, as I
have noted, confirm that they are no longer exercising the right of
the citizenship under Maryland and Virginia, but rather that right
was granted to them in the first Congress in 1790.

I encourage this Committee to evaluate this historical evidence
and treat this issue as their predecessors did in the first Congress.
Thank you very much.

[The prepared statement of Mr. Dinh follows:]
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Prepared Statement of Prof. Viet D. Dinh on the
District of Columbia House Voting Rights Act Qf20091

As delegates gathered in Philadelphia in the summer of 1787 for the
Constitutional Convention, among the questions they faced was whether the young
United States should have an autonomous, independent seat of government. Just four
years prior, in 1783, a mutiny of disbanded soldiers had gathered and threatened
Congressional delegates when they met in Philadelphia. Congress called upon the
government of Pennsylvania for protection; when refused, it was forced to adjourn and
reconvene in New Jersey.” The incident underscored the importance that “the federal
government be independent of the states, and that no one state be given more than an
equal share of influence overit. .. > According to James Madison, without a permanent

national capital,

! This submission closely tracks the testimony that Mr. Adam H. Charnes and I submitted to the House
Committee on Government Reform in 2004,

? KENNETH R. BOWLING, THE CREATION OF WASHINGTON, D.C. 30-34 (1991), cited in Adams v.
Clinton, 90 F. Supp. 2d 33, 50 n.25 (D.D.C.), aff'd, 531 U.S. 940 (2000).

* STEPHEN J. MARKMAN, STATEHOOD FOR THE DISTRICT OF COLUMBIA: IS IT
CONSTITUTIONAL? IS IT WISE? IS IT NECESSARY? 48 (1988); see also Adams, 90 F. Supp. 2d at 50
n.25 (quoting THE FEDERALIST NO. 43) (James Madison) (“The gradual accumulation of public
improvements at the stationary residence of the Government, would be . . . too great a public pledge to be
left in the hands of a single State™); id. at 76 (Oberdorfer. J.. dissenting in part) (“What would be the
conscquence if the scat of the govermment of the United States, with all the archives of America, was in the
power of any one particular siate? Would noi. this be most unsafe and humiliating?” (quoting James Tredell,
Remarks at the Debate in North Carolina Ratifying Convention (July 30, 1788), in 4 THE DEBATES TN
THE SEVERAL STATE CONVENTIONS ON THE ADOPTION OF THE FEDERAL CONSTITUTION
AS RECOMMENDED BY THE GENERAL CONVENTION AT PHILADELPHIA IN 1787 219-20
(Jonathan Elliot ed.. 2d ed. 1907). reprinted in 3 THE FOUNDERS' CONSTITUTION 225 (Philip B.
Kurland & Ralph Lemer cds., 1987))), Lawrence M. Frankcel, Comment, National Representation for the
District of Columbia: 4 Legislative Solution, 139 U. PA. L. REV. 1659, 1684 (1991); Pcter Raven-Hansen,
Congressional Representation for the District of Columbia: A Constitutional Analysis, 12 HARV. J. ON
LEGIS. 167, 171 (1975) (“How could the general government be guarded from the undue influence ol
particular states, or from insults, without such exclusive power? If it were at the pleasure of a particular
state to control the sessions and deliberations of Congress., would they be secure from insults, or the
influence of such state?” (quoting James Madison in 3 THE DEBATES IN THE SEVERAL STATE
CONVENTIONS ON THE ADOPTION OF THE FEDERAL CONSTITUTION AS RECOMMENDED
BY THE GENERAL CONVENTION AT PHILADELPHIA IN 1787 433 (Jonathan Elliot cd., 2d cd.
1907)); Raven-Hansen, 12 HARV. J. ON LEGIS. at 170 (having the national and a slale capilal in the same
place would give “*a provincial tincture to your national deliberations.”” (quoting George Mason in JAMES
MADISON, THE DEBATES IN THE FEDERAL CONVENTION OF 1787 WHICH FRAMED THE
CONSTITUTION OF THE UNITED STATES OF AMERICA 332 (Gaillard Hund & James B. Scott eds..
1920)).
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not only the public authority might be insulted and its proceedings be

interrupted, with impunity; but a dependence of the members of the

general Government, on the State comprehending the seat of the

Government for protection in the exercise of their duty might bring on the

national councils an imputation of awe or influence, equally dishonorable

to the Government and dissatisfactory to the other members of the

confederacy.*

The Constitution thus authorized the creation of an autonomous, permanent
District to serve as the seat of the federal government. This clause was effectuated in
1790, when Congress accepted land that Maryland and Virginia ceded to the United
States to create the national capitalA5 Ten years later, on the first Monday of December
1800, jurisdiction over the District of Columbia (the “District™) was vested in the federal
government.® Since then, District residents have not had a right to vote for Members of
Congress.

The District of Columbia House Voting Rights Act of 2009, HR. 157, (the “Act”),
would grant District residents Congressional representation by providing that the District
be considered a Congressional district in the House of Representatives, beginning with
the 112th Congress.” To accommodate the new representative from the District,
membership in the House would be permanently increased by two members. One newly
created seat would go to the representative from the District, and the other would be
assigned to the State next eligible for a Congressional district.®

Congress has ample constitutional authority to enact the District of Columbia

House Voting Rights Act of 2009. The District Clause, U.S. Const. Art. I, § 8, cl. 17,

empowers Congress to “exercise exclusive Legislation in all Cases whatsoever, over such

* THE FEDERALIST NO. 43, at 289 (James Madison) (Jacob E. Cooke ed., 1961).
3 Act of July 16, 1790, ch. 28, 1 Stat. 130; see also Act of Mar. 3, 1791, ch. 27, 1 Stat. 214. The land given
by Virginia was subsequently retroceded by act of Congress (and upon the consent of the Commomwealth

of Virginia and the citizens residing in such arca) in 1846. Sce Act of July 9, 1846, ch. 35, 9 Stat. 35.

b See Acl of July 16, 1790, ch. 28, § 6, 1| Stat. 130; see also Hobson v. Tobriner, 255 F. Supp. 295, 297
(D.D.C. 1966).

7H.R. 157, 111th Cong. § 2(a) (2009).

®1d., § 3(a).



183

District” and thus grants Congress plenary and exclusive authority to legislate all matters
concerning the District. This broad legislative authority extends to the granting of
Congressional voting rights for District residents—as illustrated by the text, history and
structure of the Constitution as well as judicial decisions and pronouncements in
analogous or related contexts. Article I, section 2, prescribing that the House be
composed of members chosen “by the People of the several States,” does not speak to
Congressional authority under the District Clause to afford the District certain rights and
status appurtenant to states. Indeed, the courts have consistently validated legislation
treating the District as a state, even for constitutional purposes. Most notably, the
Supreme Court affirmed Congressional power to grant District residents access to federal
courts through diversity jurisdiction, notwithstanding that the Constitution grants such
jurisdiction only “to all Cases . . . between Citizens of different States.” Likewise, cases
like Adams v. Clinton, 90 F. Supp. 2d 35, 50 n.25 (D.D.C.), aff'd, 531 U.S. 940 (2000),
holding that District residents do not have a judicially enforceable constitutional right to
Congressional representation, do not deny (but rather, in some instances, affirm)

Congressional authority under the District Clause to grant such voting rights.

I Congress Has the Authority under the District Clause to Provide the District
of Columbia with Representation in the House of Representatives.

The District Clause provides Congress with ample authority to give citizens of the
District representation in the House of Representatives. That Clause provides Congress
with extraordinary and plenary power to legislate with respect to the District. This
authority was recognized at the time of the Founding, when (before formal creation of the
national capital in 1800) Congress exercised its authority to permit citizens of the District

to vote in Maryland and Virginia elections.

A. The Constitution Grants Congress the Broadest Possible Legislative
Authority Over the District of Columbia.

?U.S. CONST. art. IIL, § 2.
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The District of Columbia as the national seat of the federal government is
explicitly created by Article T, § 8, clause 17 (the “District Clause”). This provision
authorizes Congress

[tlo exercise exclusive Legislation in all Cases whatsoever, over such
District (not exceeding ten Miles square) as may, by Cession of particular
States, and the Acceptance of Congress, become the Seat of the
Government of the United States...

This clause, which has been described as “majestic in its scope.”'® gives Congress
plenary and exclusive power to legislate for the District."! Courts have held that the

»12

District Clause is “sweeping and inclusive in character and gives Congress

* 1t allows Congress to legislate

“extraordinary and plenary power” over the District.!
within the District for “every proper purpose of government.”'® Congress therefore
possesses “full and unlimited jurisdiction to provide for the general welfare of citizens
within the District of Columbia by any and every act of legislation which it may deem
conducive to that end,” subject, of course, to the negative prohibitions of the
Constitution. '*

To appreciate the full breadth of Congress’ plenary power under the District
Clause, one need only recognize that the Clause works an exception to the constitutional

»l16

structure of “our Federalism,”™® which delineates and delimits the legislative power of

Congress and state legislatures. Tn joining the Union, the states gave up certain of their

1% Common Sense Justice for the Nation's Capital: An Examination of Proposals to Give D.C. Residents
Direct Representation Before the House Comm. On Government Reform, 108th Cong. 2d Sess. (June 23.
2004) (statement of the Hon. Kenneth W. Starr).

! Sims v. Rives, 84 F.2d 871, 877 (D.C. App. 1936).

'2 Neild v. District of Columbia, 110 F.2d 246, 249 (D.C. App. 1940).

'* United States v. Cohen, 733 F.2d 128, 140 (D.C. Cir. 1984).

' Neild, 110 F.2d at 249.

® Id. al 250; see also Capital Traction Co. v. Hof, 174 U.S. 1, 5 (1899); Turner v. D.C. Bd. of Flections &
Fithics, 77 F. Supp. 2d 25, 29 (D.D.C. 1999). As discussed infia, the terms of Article I. § 2 do not conflict

with the authority of Congress in this area.

' Younger v. Harris, 401 U.S. 37, 44 (1971).
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powers. Most explicitly, Article 11, section 10 specifies activities which are prohibited to
the States. None of these prohibitions apply to Congress when it exercises its authority
under the District Clause. Conversely, Congress is limited to legislative powers
enumerated in the Constitution; such limited enumeration, coupled with the reservation
under the Tenth Amendment, serves to check the power of Congress vis-a-vis the
states.”” The District Clause contains no such counterbalancing restraints because its
authorization of “exclusive Legislation in all Cases whatsoever” explicitly recognizes that
there is no competing state sovereign authority. Thus, when Congress acts pursuant to
the District Clause, it acts as a legislature of national character, exercising “complete
legislative control as contrasted with the limited power of a state legislature, on the one
hand, and as contrasted with the limited sovereignty which Congress exercises within the
boundaries of the states, on the other.”'® In few, if any, other areas does the Constitution

grant any broader authority to Congress to legislate.

B. Evidence at the Founding Confirms that Congress' Extraordinary and
Plenary Authority under the District Clause Extends to Granting
Congressional Representation to the District.

There are no indications, textual or otherwise, to suggest that the Framers
intended that Congressional authority under the District Clause, extraordinary and
plenary in all other respects, would not extend also to grant District residents
representation in Congress. The delegates to the Constitutional Convention discussed
and adopted the Constitution without any recorded debates on voting, representation, or
other rights of the inhabitants of the yet-to-be-selected seat of government.'” The
purpose for establishing a federal district was to ensure that the national capital would not

be subject to the influences of any state.’’ Denying the residents of the District the right

V7 See United States v. Lopez, 514 U.S. 549, 552 (1995); New York v. United Statcs, 505 U.S. 144, 155-56
(1992).

' Neild, 110 F.2d at 250.
' Adepns, 90 F. Supp. 2d at 77 (Oberdorfer, J.. dissenting in part).

20

Frankel, supra notc 2, at 1668; Raven-Hanscn, supra note 2, at 178.
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to vote in elections for the House of Representatives was neither necessary nor intended
by the Framers to achieve this purpose.?!

Indeed, so long as the exact location of the seat of government was undecided,
representation for the District's residents seemed unimportant.?> Tt was assumed that the
states donating the land for the District would make appropriate provisions in their acts of
cession for the rights of the residents of the ceded land.” As a delegate to the North
Carolina ratification debate noted,

Wherever they may have this district, they must possess it from the authority of

the state within which it lies; and that state may stipulate the conditions of the

cession. Will not such state take care of the liberties of its own people?24

James Madison also felt that “there must be a cession, by particular states, of the
district to Congress, and that the states may settle the terms of the cession. The states may
make what stipulation they please in it, and, if they apprehend any danger, they may

refuse it altogether.”**

The terms of the cession and acceptance illustrate that, in effect,
Congress exercised its authority under the District Clause to grant District residents
voting rights coterminous with those of the ceding states when it accepted the land in

1790. Maryland ceded land to the United States in 1788.* Virginia did so in 1789.%

' Frankel, supra note 2, al 1685; Raven-Hansen, supra nole 2, al 178, Nor is (here any evidence (hat the
Framers explicilly inlended Congress (o have no power (o remedy the situation. Frankel, supra note 2, al
1685.

* Raven-Hansen, supra note 2, at 172.
23 Id

* 4 THE DEBATES IN THE SEVERAL STATE CONVENTIONS ON THE ADOPTION OF THE
CONSTITUTION AS RECOMMENDED BY THE GENERAL CONVENTION AT PHILADELPHIA IN
1787 219-20 (Jonathan Elliot ed.. 1888).

» 3 THE DEBATES IN THE SEVERAL STATE CONVENTIONS ON THE ADOPTION OF THE
CONSTITUTION AS RECOMMENDED BY THE GENERAL CONVENTION AT PHILADELPHIA IN
1787 433 (Jonathan Elliot ed., 2d ed. 1907) (cited in District of Columbia v. John R. Thompson Co., 346
U.S. 100, 109-10 (1953)).

* An Act to Cede to Congress a District of Ten Miles Square in This State for the Seat of the Government
of the United States, 1788 Md. Acts ch. 46, reprinted in 1 D.C. Code Ann 34 (2001) (hereinafter
“Maryland Ccssion”).
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The cessions of land by Maryland and Virginia were accepted by Act of Congress in
1790.% This Act also established the first Monday in December 1800 as the official date
of federal assumption of control over the District.® Because of the lag between the time
of cession by Maryland and Virginia and the actual creation of the District by the federal
government, assertion of exclusive federal jurisdiction over the area was postponed for a

30
decade.

During that time, District residents voted in Congressional elections in their
respective ceding state.*'

In 1800, when the United States formally assumed full control of the District,
Congress by omission withdrew the grant of voting rights to District residents. The
legislatures of both Maryland and Virginia provided that their respective laws would
continue in force in the territories they had ceded until Congress both accepted the
cessions and provided for the government of the District.® Congress, in turn, explicitly
acknowledged by act that the “operation of the laws” of Maryland and Virginia would
continue until the acceptance of the District by the federal government and the time when
Congress would “otherwise by law provide.”* The laws of Maryland and Virginia thus
remained in force for the next decade and District residents continued to be represented
by and vote for Maryland and Virginia congressmen during this period.**

The critical point here is that during the relevant period of 1790-1800, District
residents were able to vote in Congressional elections in Maryland and Virginia not

because they were citizens of those states—the cession had ended their political link with

¥ An Act for the Cession of Ten Miles Square, or any Lesser Quantity of Territory Within This State, to the
United States, in Congress Assembled, for the Permanent Seat of the General Government, 13 Va. Stat. at
Largg, ch. 32, reprinted in 1 D.C. Codc Ann. 33 (2001) (hercinafter “Virginia Cession™).

# Act of July 16, 1790, Ch. 28, 1 Stat. 130.

¥ See id. § 6.

% Raven-Hansen, supra note 2, at 173.

' Adams, 90 F. Supp. 2d at 58, 73, 79 & n.20.

32 Maryland Cession, supra note 30; Virginia Cession, supra note 31.
3 Actof July 16, 1790, ch. 28, § 1. 1 Stat. 130.

¥ Adams, 90 F. Supp. 2d at 58, 73, 79 & n.20; Raven-Hanscn, supra notc 2, at 174.
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those states. ™

Rather, their voting rights derived from Congressional action under the
District Clause recognizing and ratifying the ceding states’ law as the applicable law for
the now-federal territory until further legislation.™® Tt was therefore not the cessions
themselves, but the federal assumption of authority in 1800, that deprived District
residents of representation in Congress. The actions of this first Congress, authorizing
District residents to vote in Congressional elections of the ceding states, thus demonstrate

the Framers’ belief that Congress may authorize by statute representation for the District.

II. Article I, Section 2, Clause 1 Does Not Speak to Congressional Authority to

Grant Representation to the District.

The District is not a state for purposes of Congress’ Article I, section 2, clause 1,
which provides that members of the House are chosen “by the people of the several
States.” This fact, however, says nothing about Congress’ authority under the District
Clause to give residents of the District the same rights as citizens of a state. As early as
1805 the Supreme Court recognized that Congress had authority to treat the District like a
state, and Congress has repeatedly exercised this authority. This long-standing precedent

demonstrates the breadth of Congress’ power under the District Clause.

A. Congress May Exercise Its Authority Under the District Clause to Grant
District Residents Certain Rights and Status Appurtenant to Citizenship
of a State, Including Congressional Representation.

Article I, § 2, clause 1 of the Constitution provides for the election of members of

the House of Representatives. It states:

The House of Representatives shall be composed of Members chosen
every second Year by the People of the several States, and the Electors in
each State shall have the Qualifications requisite for Electors of the most
numerous Branch of the Siate Legislature. [emphasis added].

¥ See Downes v. Bidwell, 182 U.S. 244, 260-61 (1901); Reiby v. Lamar, 6 U.S. (2 Cranch) 344, 356 (18053);
Hobson v. Tobriner, 255 F. Supp. 295, 297 (D.D.C. 1966).

* Indeed, even after the formal assumption of federal responsibility in December 1800, Congress enacted
further legislation providing that Maryland and Virginia law “shall be and continue in force™ in the areas of
the District ceded by that state. Act of Feb. 27, 1801, ch. 15, § 1, 2 Stat. 103,
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Although the District is not a state in the same manner as the fifty constituent
geographical bodies that comprise the United States, the failure of this clause to mention
citizens of the District does not preclude Congress from legislating to provide
representation in the House.

Case law dating from the early days of the Republic demonstrates that
Congressional legislation is the appropriate mechanism for granting national

7 residents of the District

representation to District residents. In Hepburn v. Ellzey,
attempted to file suit in the Circuit Court of Virginia based on diversity jurisdiction.”®
However, under Article III, section 2, of the Constitution, diversity jurisdiction only
exists “between citizens of different States.”” Plaintiffs argued that the District was a
state for purposes of Article L1I’s Diversity Clause.™ Chief Justice Marshall, writing for
the Court, held that “members of the American confederacy” are the only “states”
contemplated in the Constitution.”! Provisions such as Article 1, section 2, use the word
“state” as designating a member of the Union, the Court observed, and the same meaning
must therefore apply to provisions relating to the judiciary.** Thus, the Court held that
the District was not a state for purposes of diversity jurisdiction under Article 111.
However, even though the Court held that the term “state” as used in Article TIT
did not include the District, Chief Justice Marshall acknowledged that “it is extraordinary
that the courts of the United States, which are open to aliens, and to the citizens of every

243

state in the union, should be closed upon [District citizens]. But, he explained, “this is

a subject for legislative, not for judicial consideration.”** Chief Justice Marshall thereby

¥ 6 U.S. (2 Cranch) 445 (1805).
*1d at452.

¥ U.S. CONST. art. IIL, § 2, cl. 1.

* Hepburn, 6 U.S. (2 Cranch) at 452.
11 Id.

“1d. at 452-53.

B 7d a1 453.

M id

10
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laid out the blueprint by which Congress, rather than the courts, could treat the District as
a state under the Constitution.

Over the many years since Hepburn, Congress heeded Chief Justice Marshall’s
advice and enacted legislation granting District residents access to federal courts on
diversity grounds. In 1940, Congress enacted a statute bestowing jurisdiction on federal
courts in actions “between citizens of different States, or citizens of the District of

»45

Columbia . . . and any State or Territory. This statute was challenged in National

Mutual Insurance Co. of the District of Columbia v. Tidewater Transfer ('o.*

Relying
on Hepburn as well as Congress’ power under the District Clause, the Court upheld the
statute. Justice Jackson, writing for a plurality of the Court, declined to overrule the
conclusion in Hepburn that the District is not a “state” under the Constitution.’ Relying
on Marshall’s statement that “the matter is a subject for ‘legislative not for judicial
consideration,””* however, the plurality held that the conclusion that the District was not
a “state” as the term is used in Article 111 did not deny Congress the power under other
provisions of the Constitution to treat the District as a state for purposes of diversity
jurisdiction.*’

Specifically, the plurality noted that the District Clause authorizes Congress “to
exercise exclusive Legislation in all Cases whatsoever, over such District,”™ and
concluded that Chief Justice Marshall was referring to this provision when he stated in
Hepburn that the matter was more appropriate for legislative attention.’’  The
responsibility of Congress for the welfare of District residents includes the power and

duty to provide those residents with courts adequate to adjudicate their claims against, as

* Act of April 20, 1940, ch. 117, 54 Stat. 143.

%337 U.8. 582 (1949).

¥ 1d. at 587-88 (plurality opinion). Justices Black and Burton joined the plurality opinion.
* Id. at 589 (quoting Hepburn, 6 U.S. (2 Cranch) at 453).

*71d. at 588.

*/d. at 589.

51 Id

11
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2

well as suits brought by, citizens of the several states.”> Therefore, according to the

plurality, Congress can utilize its power under the District Clause to impose “the judicial
function of adjudicating justiciable controversies on the regular federal courts . . . %
The statute, it held, was constitutional. Justice Rutledge, concurring in the judgment,
would have overruled Hepburn outright and held that the District constituted a “state”
under the Diversity Clause.>

The significance of Zidewater is that the five justices concurring in the result
believed either that the District was a state under the terms of the Constitution or that the
District Clause authorized Congress to enact legislation treating the District as a state.
The decision did not overrule Hepburn, but it effectively rejected the view that “state”
has a “single, unvarying constitutional meaning which excludes the District.”> Although
both Article I, section 2, and Article ITI, section 2, refer to “States” and by their terms do
not include the District, Tidewater makes clear that this limitation does not vitiate
Congressional authority to treat the District like a state for purposes of federal legislation,

including legislation governing election of members to the House. >

* Id. at 590. The plurality also made a distinction between constitutional issucs such as the one before it,
which “affect[] only the mechanics of administering juslice in our [ederation [and do] not involve an
extension or a denial of any fundamenial right or immunily which goes (0 make up our (reedoms" and
"considerations which bid us strictly to apply the Constitution to congressional enactments which invade
fundamental freedoms or which rcach for powers that would substantially disturb the balance between the
Union and its component states ...”" Id. at 585,

B Jd. at 600; see also id at 607 (Rutledge, .. concurring) (“[Flaced with an cxplicit congressional
command lo extend jurisdiction in nonfederal cases lo the cilizens of the District of Columbia, [the
plurality| finds that Congress has the power to add to the Article 111 jurisdiction of federal district courts
such further jurisdiction as Congress may think ‘necessary and proper’ to implement its power of
‘exclusive Legislation” over the District of Columbia”) (citations omitted). The plurality also quoted Chicf
Justice Marshall's opinion in McCulloch v. Maryland, where he held that “[1]ct the end be legitimate, let it
be within the scope of the constitution, and all means which are appropriate, which are plainly adapted to
that end, which are notl prohibited, bul consist with the leller and spirit of the conslitution, are
constitutional.” 7d. at 604 n.25.

3 jd. at 617-18 (Rutledge, J., concurring). Justice Murphy joined Justice Rutledge's opinion.
** Raven-Hanscn, supra nolc 2, at 183,

* We have nol considered whether Congress could similarly enact legislation (o provide the District of
Columbia with voling representation in the Uniled States Senate. That question tums additionally on
interpretation of the text, history, and structure of Article 1, section 3, and the 17th Amendment to the U.S.
Constitution, which is outside the scope of this opinion. We notc only that, like Article I, scction 2, these
provisions spccify the qualification of the clectors. Compare U.S. Const. art. I, § 2 (“choscn cvery sccond
vear by the People of (he scveral States™) with id. arl. I, § 3 (“choscn by (he Legislature thercof”) and id.

12
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Adams v. Clinton”™ is not to the contrary. Rather, the decision reinforces Chief
Justice Marshall’s pronouncement that Congress, and not the courts, has authority to
grant District residents certain rights and status appurtenant to state citizenship under the
Constitution. Tn Adams, District residents argued that they have a constitutional right to
elect representatives to Congress.”® A three-judge district court, construing the
constitutional text and history, determined that the District is not a state under Article I,
section 2, and therefore the plaintiffs do not have a judicially cognizable right to
Congressional representation.™ In so doing, the court noted specifically that it “lack[ed]
authority to grant plaintiffs the relief they seek,” and thus District residents “must plead
their cause in other venues.”® Tust as Chief Justice Marshall in Hepburn and Justice
Jackson in Tidewater recognized that the District Clause protected the plenary and
exclusive authority of Congress to traverse where the judiciary cannot tread, so too the
court in Adams v. Clinton suggested that it is up to Congress to grant through legislation
the fairness in representation that the court was unable to order by fiat.

Tidewater is simply the most influential of many cases in which courts have
upheld the right of Congress to treat the District as a state under the Constitution pursuant
to its broad authority under the District Clause. From the birth of the Republic, courts
have repeatedly affirmed treatment of the District a “state” for a wide variety of statutory,
treaty, and even constitutional purposes.

In deciding whether the District constitutes a “state” under a particular statute,

. . . .. . 61 . \
courts examine “the character and aim of the specific provision involved.””" In Milton S.

amend. XVII (“clected by the people thercof”). However, quitc unlike the trcatment of the Housc of
Represcntatives, (he constitutional provisions relating o composition of the Scnatc additionally specifics
that there shall be two senators "[rom each State," see U.S. Consl. arl. I, § 3; id. amend. XVII, thereby
arguably giving rise (0 inlerests of slales gua slates nol present in Article T, section 2.

790 F. Supp. 2d 35 (D.D.C.), aff'd, 531 U.S. 940 (2000).
M Id at37.

*Id. at 55-36.

% /d. at 72 (emphasis added).

8 District of Columbia v. Carter, 409 U.S. 418, 420 (1973).
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Kronheim & Co. Inc. v. District of Columbia,”* Congress treated the District as a state for

3 The District

purposes of alcohol regulation under the Alcoholic Beverage Control Act.
of Columbia Circuit held that such a designation was valid and it had “no warrant to
interfere with Congress’ plenary power under the District Clause ‘[t]o exercise exclusive

% n Palmore v. United

Legislation in all Cases whatsoever, over [the] District.
States,”* the Court recognized and accepted that 28 U.S.C. § 1257, which provides for
Supreme Court review of the final judgments of the highest court of a state, had been
amended by Congress in 1970 to include the District of Columbia Court of Appeals

7% The federal district court in the District

within the term “highest court of a State.
found that Congress could treat the District as a state, and thus provide it with 11th
Amendment immunity, when creating an interstate agency, as it did when it treated the
District as a state under the Washington Metropolitan Area Transit Authority.”” Even
District of Columbia v. Carter,® which found that the District was not a state for
purposes of 42 U.S.C. § 1983,% helps illustrate this fundamental point. In the aftermath
of the Carter decision, Congress passed an amendment treating the District as a state

3770

under section 198 and this enactment has never successfully been challenged.

Numerous other examples abound of statutes that treat the District like a state.”"

%91 F.3d 193 (D.C. Cir. 1996).
& Jd at 201.

#1d.

411 U.S. 389 (1973).

5 1d. at 394.

& Clarke v. Wash. Metro. Area Transit Auth., 654 F. Supp. 712, 714 n.1 (D.D.C. 1985), aff'd, 808 F.2d 137
(D.C. Cir. 1987).

% 409 U.S. 418 (1973).

® id at419.

7 Act of Dec. 29, 1979, Pub. L. No. 96-170, 93 Stat. 1284 (codified at 42 U.S.C. § 1983 (2003)).

! See, e.g.. 18 U.S.C. § 1953(d) (interstate transportation of wagering paraphcrmalia); 26 U.S.C. § 6365(a)

(collcction of statc incomes taxcs), 29 U.S.C. § 50 (apprentice labor); 42 U.S.C. § 10603(d)(1) (crime
viclim assistance programy); 42 U.S.C. § 2000e(i) (civil rights/equal employ ment opportunities).

14



194

The District may also be considered a state pursuant to an international treaty. In
de Geofroy v. Riggs,” a treaty between the United States and France provided that:

In all states of the Union whose existing laws permit it, so long and to the

same extent as the said laws shall remain in force, Frenchmen shall enjoy

the right of possessing personal and real property by the same title, and in

the same manner, as the citizens of the United States.”
The Supreme Court concluded that “states of the Union” meant “all the political
communities exercising legislative powers in the country, embracing, not only those
political communities which constitute the United States, but also those communities
which constitute the political bodies known as ‘territories’ and the ‘District of
Columbia.””™

Courts have even found the District to constitute a state under other provisions of
the Constitution. The Supreme Court has held that the Commerce Clause” authorizes
Congress to regulate commerce across the District’s borders, even though that Clause

~ »76
only refers to commerce “among the several States.”

Similarly, the Court has
interpreted Article 1, section 2, clause 3, which provides that “Representatives and direct
Taxes shall be apportioned among the several States ... according to their respective
Numbers,” as applying to the District.”” The Court also found that the Sixth Amendment
right to trial by jury extends to the people of the District,”® even though the text of the
Amendment states “in all criminal prosecutions the accused shall enjoy the right to a

speedy and public trial, by an impartial jury of the state and district wherein the crime

2133 U.S. 258 (1890).

P Id. at 267-68.

Id at 271,

U.S. CONST. art. I, § 8, cl. 3.

7 Stoutenburgh v. Hennick, 129 U.S. 141 (1889).

7 Loughborough v. Blake, 18 U.S. (5 Wheal.) 317, 31920 (1820). The clause at issue has since been
amended by the 14(th and 16th Amendments.

8 Callan v. Wilson, 127 U.S. 530, 548 (1888); see also Capital Traction Co. v. Hof. 174 U.S. 1, 5 (1899)

("It is beyond doubt, at the present day. that the provisions of the Constitution of the United States securing
the right of trial by jury, whether in civil or in criminal cascs, arc applicable to the District of Columbia.”).

15
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shall have been committed..”” And the District of Columbia Circuit held that the
District is a state under the Twenty-First Amendment,®  which prohibits “[t]he
transportation or importation into any state, Territory, or possession of the United States
for delivery or use therein of intoxicating liquors, in violation of the laws thereof . . . %!
If the District can be treated as a “state” under the Constitution for these and other
purposes,™® it follows that Congress can legislate to treat the District as a state for

purposes of Article I representation.®

B. Other Legislation Has Allowed Citizens Who Are Not Residents of States

to Vote in National Elections.

A frequent argument advanced by opponents of District representation is that
Article 1 explicitly ties voting for members of the House of Representatives to citizenship
in a state. This argument is wrong.

The Uniformed and Overseas Citizens Absentee Voting Act™ allows otherwise
disenfranchised American citizens residing in foreign countries while retaining their
American citizenship to vote by absentee ballot in “the last place in which the person was
domiciled before leaving the United States.”® The overseas voter need not be a citizen

of the state where voting occurs. Indeed, the voter need not have an abode in that state,

1.S. CONST. amend. VI (cmphasis added).

8 Milton S. Kronheim & Co. v. District of Columbia, 91 F.3d 193, 198-99 (D.C. Cir. 1996).

8 U.S. CONST. amend. XXI (emphasis added).

¥ See Hobson v. Tobriner, 255 F. Supp. 295, 297 (D.D.C. 1966) (noting that District residents arc afforded
trial by jury, presentment by grand jury, and the protections of duc process of law, although not regarded as

a state).

% It is of little moment that allowing Congress to treat the District as a state under Article I would give the
term a broader meaning in certain provisions of the Constitution than in others. The Supreme Court has
held that terms in the Constitution have different meanings in different provisions. For example. “citizens™
has a broader meaning in Article I, § 2, where it includes corporations, than it has in Article IV, § 2, or the
Fourteenth Amendment, where il is not interpreted o include such artificial entities. See Tidewater, 337
U.S. at 620-21 (Rutledge, J., concurring).

51 Pub. L. 99-410, 100 Stat. 924 (1986). codified at 42 U.S.C. §§ 1973fF ef seq. (2003).

%542 U.S.C. § 1973(£-6(5)(B) (2003): Atr'y Gen. v. United States, 738 F.2d 1017, 1020 (9th Cir. 1984).

16



196

pay taxes in that state, or even intend to return to that state.®

Thus, the Act permits
voting in federal elections by persons who are not citizens of any state. Moreover, these
overseas voters are not qualified to vote in national elections under the literal terms of
Article T, because they are no longer citizens of a state, they do not have “the
Qualifications requisite for Electors of the most numerous Branch of the State

. 287
Legislature.”

If there is no constitutional bar prohibiting Congress from permitting
overseas voters who are not citizens of a state to vote in federal elections.™ there is no
constitutional bar to similar legislation extending the federal franchise to District
residents.

Justice Kennedy's concurring opinion in (LS. Zerm Limits, Inc. v. Thornton™
provides further evidence that the right to vote in federal elections is not necessarily tied
to state citizenship. In his opinion, Justice Kennedy wrote that the right to vote in federal
elections “do[es] not derive from the state power in the first instance but...belong[s] to the

90 -
™ Indeed, when citizens

voter in his or her capacity as a citizen of the United States. ..
vote in national elections, they exercise “a federal right of citizenship, a relationship
between the people of the Nation and their National Government, with which the States
may not interfere.””!

Needless to say, the right to vote is one of the most important of the fundamental
principles of democracy:

No right is more precious in a free country than that of having a voice in
the election of those who make the laws under which, as good citizens, we
must live. Other rights, even the most basic, are illusory if the right to vote

¥ Aty Gen. v. United States, 738 F.2d at 1020; Peter Raven-Hansen, The Constitutionality of D.C.
Statehood, 60 GEO. WASH. L. REV. 160, 185 (1991).

¥U.S. CONST. art. 1, § 2, cl. 1.

% Since the Uniformed and Overseas Citizens Absentee Voting Act was enacted in 1986, the constitutional
authority of Congress to extend the vote to United States citizens living abroad has never been challenged.
Cf. Romeu v. Cohen. 265 F.3d 118 (2d Cir. 2001).

¥ 514 U.S. 779 (1995).
% d. at 844 (Kennedy. J., concurring).

7' Id. at 842, 845.

17
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is undermined. Qur Constitution leaves no room for classification of

people in a way that unnecessarily abridges this right.”

The right to vote is regarded as “a fundamental political right, because preservative of all
rights.”® Such a right “is of the essence of a democratic society, and any restrictions on
that right strike at the heart of representative government.”” Given these considerations,
depriving Congress of the right to grant the District Congressional representation
pursuant to the District Clause thwarts the very purposes on which the Constitution is
based.” Allowing Congress to exercise such a power under the authority granted to it by
the District Clause would remove a political disability with no constitutional rationale,
give the District, which is akin to a state in virtually all important respects, its
proportionate influence in national affairs, and correct the historical accident by which
District residents have been denied the right to vote in national elections.”

It has been suggested that the District should be “allowed exceptions because it is
not serving the functions of a state in our system.”®” That the District serves a special
role as the federal capital is unquestionably true. But, as Congress and the courts have
long recognized, that function does not diminish the rights accorded American citizens,
including those who reside in the District. The fundamental flaw in this line of thinking

<

is the fanciful notion that “creation of the federal district removed one right of

citizenship, voting in Congress, in exchange for the status of being part of the Capital
City

fact that Professor Turley himself concedes: “Because residents remain U.S. citizens,

% One does not cease being a United States citizen by becoming a D.C. resident, a

52 Wesberry v. Sanders, 376 U.S. 1, 17-18 (1964).

% Yick Wo v. Hopkins. 118 U.S. 356, 370 (1886).

" Revnolds v. Sims, 377 U.S. 533, 555 (1964).

 Frankel, supra note 2, at 1687; Raven-Hansen, supra notc 2, at 187.
% Raven-Hansen, supra note 2, at 185.

*” Jonathan Turley, Zoo Clever By Half: The Unconstitutionality of Partial Representation of the District of
Columbia in Congress, 76 GEO. WASH. L. REV. 305, 352 (2008).

# Id. a1 353.
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they must continue to enjoy those protections accorded to citizens. Otherwise, they could
all be enslaved or impaled at the whim of Congress.””®

Few rights are as fundamental as having voting representation in the national
legislature. Throughout our nation’s history, Congress and the courts have worked to
ensure that District residents enjoy many of the same rights as American citizens living
anywhere. The current lack of voting representation for the District in the House of

Representatives remains an anomaly that this Congress can and should rectify.

C. The Twenty-Third Amendment Does Not Affect Congressional Authority
to Grant Representation to the District.
Although District residents currently may not vote for representatives or senators,
the 23rd Amendment to the Constitution provides them the right to cast a vote in

presidential elections. The 23rd Amendment, ratified in 1961, provides:

The District constituting the seat of Government of the United States shall
appoint in such manner as the Congress may direct:

A number of electors of President and Vice President equal to the

whole number of Senators and Representatives in Congress to which the

District would be entitled if it were a State, but in no event more than the

least populous State;... but they shall be considered, for the purposes of the

election of President and Vice President, to be electors appointed by a

State . .. .'®
Opponents of District representation argue that the enactment of the Amendment
demonstrates that any provision for District representation must be made by
constitutional amendment and not by simple legislation.

The existence of the 23rd Amendment, dealing with presidential elections under
Article 11, has little relevance to Congress’ power to provide the District with
Congressional representation under the District Clause of Article . Not only does the
Constitution grant Congress broad and plenary powers to legislate for the District by such

clause, it provides Congress with sweeping authority “[t]o make all Laws which shall be

# Id. at 353.

1U.S. CONST. amend. XXIIL § 1.
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necessary and proper for carrying into Execution” its Article I powers.!”" The 23rd
Amendment, however, concerns the District’s ability to appoint presidential electors to
the Electoral College, an entity established by Article Tl of the Constitution.'?
Congressional authority under Article 1T is very circumscribed"®—indeed, limited to its
authority under Article II, § 1, clause 4, to determine the day on which the Electoral
College votes. Because legislating with respect to the Electoral College is outside
Congress’ Article I authority, Congress could not by statute grant District residents a vote
for President; granting District residents the right to vote in presidential elections of
necessity had to be achieved via constitutional amendment.'™ By contrast, providing the
District with representation in Congress implicates Article I concerns and Congress is
authorized to enact such legislation by the District Clause. Therefore, no constitutional
amendment is needed, and the existence of the 23rd Amendment does not imply

otherwise. '

"' J.S. CONST. art. I. § 8. cl. 18.
19 See id. art. 10, § 1, cls. 2-3 & amend. XII.

19 See Oregon v. Mitchell, 400 U.S. 112, 211-12 (1970) (Harlan, J., concurring in part and dissenting in
part).

19 In Oregon v. Mitchell, 400 U.S. 112 (1970), a five-to-four decision, the Court upheld a federal statute
that, inter alia, lowered the voting age in presidential clections to 18. /d. at 117-18 (opinion of Black, J.).
Of the five Justices who addressed whether Article T gives Congress authority to lower the voling age in
presidential elections, four found such authority lacking because the election of the President is governed
by Article II. See id. at 210-12 (Harlan, J., concurring in part and dissenting in part); id. at 290-91, 294
(Stewart, J., concurring in part and dissenting in part). Four other justices based their decision on Congress'
authority under § 5 of the 14th Amendment. See id. at 135-44 (Douglas, J., concurring in part and
disscnting in part); id. at 231 (Brennan, J., concumring in part and disscnting in part). This rationalc is
unavailable to citizens of the District. Sce Adams, 90 F. Supp. 2d at 65-68. Thus, any Congressional
authority to allow District residents (o vole in presidential elections by slatute must lie in Article I. Lacking
authorily by slatule (o grant District residents (he right {o vole in presidential elections, Congress needed to
amend the Constitution through the 23rd Amendment. These obstacles to legislation in the context of
presidential elections are not present here, however, because Article I (not Article II) governs
Congressional elections and it provides Congress with plenary authority over the District in the District
Clause.

1% The cases rejecting constitutional challenges to the denial of the vole in presidential elections (o citizens
of Puerto Rico and Guam are not o the contrary. See Igarfua de la Rosa v. United States, 32 F.3d 8, 10 (Ist
Cir. 1994); Art'v Gen. v. United States, 738 F.2d 1017, 1019 (9th Cir. 1984). While those cases contain
somc dicta related to the 23rd Amendment, neither addressed the affirmative power of Congress to Iegislate
under the District Clause. Indced, the language of the District Clausc scems broader than that of the
Territorics Clause (which governs the extent of Congress' authority over Pucrto Rico and Guam). See U.S.
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Although this opinion is limited to analyzing the legal basis of Congressional
authority to enact the District of Columbia House Voting Rights Act of 2009 and does not
venture a view on its policy merits, it is at least ironic that residents of the Nation’s
capital continue to be denied the right to select a representative to the “People’s House.”
My conclusion that Congress has the authority to grant Congressional representation to
the District is motivated in part by the principle, firmly imbedded in our constitutional
tradition, that “[n]o right is more precious in a free country than that of having a voice in

the election of those who make the laws under which, as good citizens, we must live.”'%

CONST. art. IV, § 3, cl. 2 (“The Congress shall have Power to...make all needful Rules and Regulations
respecting the Territory or other Property belonging to the United States™).

106 Wesberry v. Sanders, 376 U.S, 1, 17-18 (1964).
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Mr. NADLER. I thank the gentleman. I thank the gentleman.

And I will begin the questions by recognizing myself for 5 min-
utes.

My first question is to Mr. Henderson. Earlier we heard from
former Congressman Tom Davis, who worked with Congresswoman
Norton to develop a bipartisan, politically neutral approach to se-
cure House representation for the District on the assumption—on
the frankly political assumption—that the district would elect a
Democratic member, so we will give in this bill Utah another seat
until the next reapportionment on the assumption that Utah would
elect a Republican member, so this would be politically neutral.

Do you support continuing to pair the District with the Utah
seat, even though there are presumably the votes in both houses
now to do it without that, so we don’t have to be politically neutral
if we don’t want to?

Mr. HENDERSON. Thank you, Mr. Chairman, for your question.

The leadership conference unequivocally, wholeheartedly sup-
ports keeping the bill as it was passed last year in the House of
Representatives, which means that both Utah and the District
would be provided with representation.

We think it is important that we send a signal to the rest of the
country that this is really not about a partisan issue. It is really
about elevating voting rights to its constitutional frame. So, yes, we
support it.

Mr. NADLER. Thank you. And I have one further question for you
before I turn to some of the other witnesses.

One way to ensure that the bill’s political neutrality is by man-
dating that Utah’s additional seat be an at-large seat, thereby leav-
ing intact Utah’s current district representation, because if we
didn’t do that, the Utah Legislature, presumably, and the governor
would have to reapportion. Reapportionment is a very political act,
as you know, and so this would negate that.

Can you please discuss briefly the benefits of ensuring that
Utah’s additional seat is an at-large seat, rather than a single
member seat, as well as why the at-large seat should remain intact
through 2012, especially in light of the general view that the Rank-
ing Member referred to earlier That under the Voting Rights Act,
at-large seats are disfavored?

Mr. HENDERSON. Thank you, Mr. Chairman.

Again, I think your question frames the answer that we would
provide, which is to say we recognize that redistricting is indeed a
very political issue and can be an extremely partisan issue.

We want to avoid that kind of partisanship. We want to avoid
that kind of fight. We think it is unnecessary, and we think it is
potentially harmful.

I think the notion that the seat would come in as an at-large seat
is one that we are perfectly comfortable with, notwithstanding the
Voting Rights Act and its normal application, because I think in
this context there has been great care given to trying to frame this
issue in a way that would have the least amount of partisanship
and political impact, aside from providing a representative vote for
both the state of Utah and the District of Columbia.

Mr. NADLER. Thank you.
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Professor Turley, you testified that you believe that this bill is
unconstitutional, because despite the District Clause of the Con-
stitution, we—that is, Congress—lacks the power by statute to af-
ford the District congressional representation, because congres-
sional representation is based on the states.

And yet, as former Congressman Davis testified, we impose di-
rect Federal taxes on District residents, despite the fact that the
Constitution says direct taxes should be apportioned among the
several states.

District residents have the right to jury trial from the states.
D.C. residents benefit or are not—or do not benefit—are subject to,
in any event, diversity jurisdiction. The right to sue is a benefit.
The right to be sued I am not so sure of. But they have diversity
jurisdiction, which is a right for the several states.

The full faith and credit clause has been held to apply to D.C.
And the District has no power to regulate commerce, as the states
do not, because only Congress can regulate interstate commerce. I
do not believe anybody thinks that the District of Columbia is an
Indian tribe or a foreign nation, so it comes under the interstate
commerce clause.

Why do you think that Congress has been—that it has been held
in a series of Supreme Court decisions that the District Clause
gives Congress the power to consider the District a state for these
purposes, and yet it wouldn’t have the power to consider the state
a—I am sorry—to consider the District a state or analogous to a
state for purposes of congressional representation?

Mr. TURLEY. It is an excellent question, Mr. Chairman.

Mr. NADLER. Could you use your mic, please, or get closer to it?

Mr. TURLEY. Oh, yes.

I was surprised by my friend Tom Davis’ statement that the ple-
nary authority of the District had never been struck down in terms
of legislation. He is excluding the Elizabeth Morgan Act. And the
reason I think that he would recall that is because he was the
sponsor of the Elizabeth Morgan Act, and I was the lawyer that
challenged it.

And in fact it was struck down. It was true it was struck down
by bill of attainder, but much of the arguments in terms of the
Elizabeth Morgan Act were made terms of plenary power. Ranking
Member Sensenbrenner was involved in that debate on the floor.

Many of the things that you cite, which are I think poignant
points to be sure, fall into categories of individual rights of citizens
that belong to them as a citizen of the United States, or they do
fall under the plenary authority.

As Justice Scalia said in the Cohen decision in 1984, there are
many things you can do in the District you can’t do in the 50
states. And it is indeed true that this is truly plenary jurisdic-
tion——

Mr. NADLER. Excuse me, let me just—I know my time has ex-
pired. We are going to be a little liberal here.

Diversity jurisdiction falls under individual rights?

Mr. TURLEY. No, no. I am saying that there are different cat-
egories they fall under.

That is, the Supreme Court has recognized that Congress can in
fact extend certain things to the District. Congress can do a lot of
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things in the District. It has also said that there are rights that
apply to members of the District.

But what is clear is from the very beginning, it has been under-
stood that that plenary authority deals with things within the Dis-
trict. Edmund Pendleton made that clear as a framer. He said that
this power, in assuring his colleagues, only applies within the Dis-
trict. What you are doing now is applying that power outside the
District to affect other states.

Mr. NADLER. Thank you. I would observe that. I won’t pursue
this, because my time has expired, but I observed that diversity of
jurisdiction doesn’t seem to apply only within the District.

I hope that one of the other Members of the Committee may ask
Professor Dinh why he disagrees with Professor Turley.

Mr. TURLEY. No, I wasn’t only in the District, but I am saying
it could be extended to the District.

Mr. NADLER. Thank you. My time has expired.

I now recognized for 5 minutes the distinguished Ranking Mem-
ber of the Subcommittee, Mr. Sensenbrenner.

Mr. SENSENBRENNER. Well, I have a question of Professor Dinh,
but it is not that one.

Professor Dinh, why do you think this bill did not include grant-
ing the District the right to vote for two senators?

Mr. DINH. You know, we have a footnote in our opinion—footnote
56—which specifically says that because we were asked to review
this bill, which does not provide for Senate, so I did not spend the
time necessary to think about a comprehensive answer to that.

I do not have a conclusive or comprehensive answer to you. I
think that it may open the door to that, and it also under our brief,
very brief analysis suggests that it may be different, that senators
are different, because in the relevant text there, Article I, Section
7, 1 believe, and also the 17th amendment, it has a Composition
Clause, as it does in Article I, Section 2, but it also says that the
Senate shall be composed of two Senators from each state and sug-
gests that states qua states may have interest in that limitation in
number.

I, frankly, have not done the exhaustive look or comprehensive
analysis to give you a final answer, but that may be a limiting
point.

Mr. SENSENBRENNER. Doesn’t it concern you that there may be
an unintended consequence of this legislation, that if it is upheld
as constitutional, the next lawsuit will be to judicially decree two
senators from the District of Columbia, if the court should deter-
mine that D.C. really is a state for purposes of representation?

Mr. DiNH. Mr. Ranking Member, that is a concern. I think if it
is, it certainly would be unintended from all my understanding of
the purpose of the legislation. More importantly, I think it would
be wrong.

Such a judicial holding would simply be wrong. The D.C. Circuit
was right in the Alexander case to say that there is no inherent
right for D.C. residents to vote either for senators or for the House
of Representatives.

The question that is raised here is whether Congress has the
power under the District Clause to give that statutory right. And
I do not think that that can bleed over into an inherent constitu-
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tional right to overrule the Alexander decision, which I think that
the D.C. Circuit got exactly right.

Mr. SENSENBRENNER. If there is a statutory right for the Con-
gress to give voting representation in the House for the District, is
there also a statutory right utilizing the same argument to give
them voting representation in the Senate?

Mr. DINH. That is exactly your first question. I think it is a very
good question. I do not have a full and comprehensive answer to
you. I have suggested that where there is the limiting principle in
the fact that the 17th amendment calls for two senators from each
state, but other than that I don’t have a good answer for you, or
at least a conclusive answer in that regard.

But that is a possibility. I acknowledge it.

Mr. SENSENBRENNER. Professor Turley, what is your opinion on
these questions?

Mr. TURLEY. Well, actually, Viet and I have raised this question
now for a number of years, and I disagree that it can be easily dis-
tinguished between the House and Senate clauses.

Article I, Section 2 reads, “Each state shall have at least one rep-
resentative,” very close to the language related to the Senate. It
doesn’t seem to me that is that easy to distinguish.

And I think you have to ask that that once you put yourself on
the slippery slope of redefining what our Members in the House of
Representatives, you inevitably will have to adopt a consistent
view.

And in fact in one of our previous hearings, one of the witnesses
in favor of the legislation admitted that he does believe that even-
tually the District could ask for two senators.

I don’t believe that that was within the intention of the framers,
and I think that a better solution would be the most constitutional
one, which is to go for a constitutional amendment, as you have
previously stated, or, of course, to do what Virginia did. And that
is to go for retrocession.

In fact, I supplied in my previous testimony what I call a modi-
fied retrocession plan, which is very close to the legislation that
has been offered.

Mr. SENSENBRENNER. Let me ask you one further question, Pro-
fessor Turley. And that is is that when Congress proposed a con-
stitutional amendment in 1978, which failed at ratification in the
states, it was clear in the Committee report that the Judiciary
Committee at that time felt that a constitutional amendment was
the only way to go about it.

What impact do you think that Committee report and the failure
of the amendment to be ratified by the states will have on the liti-
gation, should this bill become law?

Mr. TURLEY. Well, I think that this legislation is being pulled
down by considerable weights, and one of them is indeed the failed
effort to amend the Constitution. It seemed a rather transparent
effort to circumvent article V in terms of the amendment of the
Constitution.

And there has been rather frank discussion of that, that this idea
born out of the expediency of the moment, with the trade of two
districts. And unfortunately, as you know, convenience is often the
enemy of principle. And we see that here.
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Mr. SENSENBRENNER. | thank the Chair.

Mr. NADLER. I thank the gentleman.

I now recognize for 5 minutes the distinguished Chairman of the
full Committee, the gentleman from Michigan, Mr. Conyers.

Mr. CoNYERS. Thank you, Chairman Nadler. I am happened to
see all of our witnesses here again.

Professor Turley, let me say that I have been going over your
work for quite a while now, not only on this subject, but others as
well. But there is only one thing that I would like to talk with you
about today.

You said here, “Permit me to be blunt. I consider this to be the
most premeditated, unconstitutional act by Congress in decades.”

Now, I have been reviewing the Congress and the court in its en-
tire history, and that seems to imply some bad faith or lack of in-
tegrity on the part of this present Congress in that regard. Am I
being oversensitive this morning, or am I supposed to take this pre-
cisely at what you have said twice?

The same language you used 2 years ago: “I consider this act to
be the most premeditated, unconstitutional act by Congress in dec-
ades.”

Mr. TURLEY. Well, I can’t blame it on the spellcheck system,
which I wish I could at this moment. But I don’t mean truly to cast
real type of aspersions. I have tremendous respect for you, as you
know, and for the Members of this Committee. And in fact, I have
worked with most of the Members of this Committee on legislation.

But I also believe that we can be blunt and be clear. I believe
that this legislation is motivated more by passion than by principle.
And I can’t deny that.

Constitutional scholars like yourself and the Members of this
Committee I believe have to recognize that the record is not found
in that the President goes against this legislation.

Having said that, I would never suggest those types of dishonest
motives—certainly not from you and certainly not from Delegate
Norton. I believe that Delegate Norton has been trying—I think he-
roically—to find a way to get her constituents of vote in the House,
and I think that is a noble purpose.

I just believe that the means here is clearly unconstitutional.

Mr. CONYERS. Well, we have got the weight of most constitu-
tional authorities. We have got the weight of the majority of people
not just in the District, but in the country. Do they come under
your rather critical scrutiny that if they understand the Constitu-
tion, this is the most premeditated, unconstitutional act by the
Congress in decades?

I mean you said let us be blunt, and so I am returning the atti-
tude in which I presume you wrote this. Do you really mean that?
In other words if we go through the Congress do just that decade
that I have been here, that I couldn’t find another act that is more
premeditatedly unconstitutional that the act of trying to get the
vote to the citizens of this District?

Mr. TURLEY. In recent decades I would say it would be hard. The
mistakes that this institution has made has often been done be-
cause the institution move too quickly. That was certainly the case
with Elizabeth Morgan in the Elizabeth Morgan Act.
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Many Members, Democrats and Republicans, objected to that act
and the ability to remove it from the legislation was blocked, but
I have to say, Mr. Chairman, even though the polls do show that
the American people support this, it is not polls, but precedent that
will determine the outcome of this legislation.

And I do not believe that there is a scintilla of precedent to sup-
port what is happening here, particularly after what the court said
just recently in Haller.

Mr. CoNYERS. Well, let us say this final comment of yours that
I would like to read. Look, you write this beautifully, and you do
this for your questions in law school. You do it in the courts all the
way up to the Supreme Court. You do it in the Congress, both
House and Senate.

But let me ask you about this. It takes an act of willful blindness
to ignore the obvious meaning of these words. Just defend that for
the few seconds we have left.

Mr. TURLEY. I am pretty sure that was the spellcheck. No. Once
again, I have to say that on that I must stand firm, Mr. Chairman.
I believe that in order to get from here to the enactment of this
law, you must step over considerable evidence in the record and
say things like the framers didn’t say anything about the Federal
enclave after the mutiny.

Those are simply—those are actual

Mr. CoNYERS. You are raising—you are impugning the integrity
not just of the Congress, but every constitutional scholar and every
one that doesn’t agree with you. I mean this is a rather wide attack
that is being made here.

I think there are a lot of people that agree with the proponents
of this measure, which has already passed the Congress a couple
of years ago, that they weren’t engaging in willful act of blindness
to get the vote to the District of Columbia.

Mr. TURLEY. Well, what I would say, Mr. Chairman, is that it is
true that academics some time speak more bluntly than they
should. We feel very strongly about our views of the Constitution.
I know Viet does, and I do as well.

Mr. NADLER. The gentleman’s time has expired. You may finish
answering his question.

Mr. TURLEY. Thank you.

And perhaps it is a different forum, but I do feel quite strongly
that this is not a close question. And I am not imputing motivation.
What I am imputing is the analysis and the failure to recognize
what I believe 1s unmistakable, unquestionable evidence of the in-
tent of the framers.

Mr. NADLER. I thank the gentleman.

I will now recognize for 5 minutes the gentleman from Iowa, Mr.
King.

Mr. KING. Thank you, Mr. Chairman.

I observe, as I listen to this discussion, that 25 scholars that
would take the position that this legislation is constitutional
doesn’t sway me particularly, unless I would know how many of
them actually teach constitutional law.

And then I would follow that question up—this is a rhetorical
one, I would point out, though, so the witnesses can relax a little
bit—that I would want to know how they taught their con law.
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Was it from the Constitution? Did they start there and build their
way up, or do they start at case law and never actually arrive at
the text of the Constitution during the instruction of con law.

Then, no matter how many experts are they are, I would point
out to the body that there are 31,000 scientists that say that global
warming is a bogus idea.

So I would just leave that rhetorically the way it is, and I would
raise this issue, that it seems to me that as I have watched the po-
litical arena—and we talked about a political decision on redis-
tricting.

In Towa it isn’t political. We actually have a law that says it is
going to be drawn according to the defined concepts of the law with
a nonpartisan three-person bureau that sits in a room, and every-
body has to accept what they give, vote it up or down, or handed
to the judges, which we live in great fear of.

But I have watched in my political career and throughout my
adult life a constant, in the political arena, migration toward
power. And there seems to be a pulling and a tugging effect on
that.

So I am sitting here listening to this testimony, thinking if I
were a D.C. resident, if I represented D.C. residents, what I dig a
little deeper, trying to find a way that I could argue that this bill
is constitutional?

The answer to that is, yes, probably, because he has some incen-
tive to dig a little deeper. If it works the other way, then you are
more likely to read the text of the Constitution and accept the pres-
entation of the argument that it is an unconstitutional bill.

We went through this a couple of years ago, and I dug into it a
little more deeply, and I watched some of the Members positioned
themselves and go through their constitutional analysis. And I
think that power becomes part of that analysis—in most cases pas-
sion over principle, as Professor Turley said.

And so I just pose this question to you, Professor Turley. Have
you watched this in your observation of politics on how the migra-
tion toward power seems to affect the judgment of principle?

Mr. TURLEY. Well, I certainly believe that politics is about expe-
diency. It is not without principle. And I believe that the Members
on the other side of this aisle have fought hard and long for many
principle—and I am deeply thankful to them—as has the minority.

So this is not a place devoid of principle, but there is no question
that politics tends to be about expediency. It tends to find the
shortest and easiest route to an objective.

This would certainly be that. It is a legislative amendment of the
Constitution, in my view, and I think we have seen that before.

What I think is the true tragedy here is that we now have this
unique window of opportunity. Republicans and Democrats are
pledged to solving the problem. And I think that what we can do
is precisely that.

But what will happen is this will put us on the road to litigation
that I believe will ultimately go against this bill. I don’t see the
basis on which this could be sustained.

And when it comes back, that window of opportunity may be loss.
And I think that is what makes this a true tragedy in the making.
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Mr. KING. Professor Turley, in following up on that, if there truly
was a passion and conviction that the residents here, who many
have already voted with their feet by moving here, would only have
to move five miles to have their vote registered in the fashion that
they ask.

If they really believed in principle, if they really had the passion,
wouldn’t they then support retrocession?

Mr. TURLEY. Well, I believe the modified—that retrocession is the
correct way to go. And in the plan that I put forward, which is in
my previous testimony and also in the article that I attach to my
testimony, I go through how retrocession can retain the unique sta-
tus of the District.

The District residents will wake up, and nothing will be just as
accept that they will have two senators and a Member—at least
one Member of Congress, and they will be fully represented.

That is why I reject this as a civil rights measure, because to me
it is akin like saying that Rosa Parks could move halfway up the
bus. I think that the key is to resolve the fact that not giving half-
formed citizens, but full citizens and full representation, and that
could be done.

Mr. KiNG. Thank you, Professor Turley.

Thank you, Mr. Chairman. I yield back.

Mr. NADLER. I thank the gentleman.

I know recognize for 5 minutes the gentleman from North Caro-
lina, Mr. Watt.

Mr. WATT. Thank you, Mr. Chairman. And thank you for con-
vening this very important hearing.

I am in an interesting position this morning, because I have seat-
ed in the audience an intern who is working in my office, and I
know she just graduated from Spellman, and she is getting ready
to go to law school.

And this for me is one of those classic constitutional issues,
where you have got persuasive arguments on both sides, and we as
Members of Congress have to decide where we come down.

I hadn’t focused on Professor Turley’s insult to the integrity with
which we proceed, but having been the sole and only member of
this body who voted against Megan’s Law, because I thought it was
unconstitutional and thought that the Supreme Court would in fact
declared unconstitutional, and having had my Republican oppo-
nents spend almost $900,000 telling people how terrible I was for
casting that one vote, and having almost lost my seat as a result
of that one vote, I can tell you that I personally take this very, very
seriously.

Professor Dinh conceded that at least that this is a close ques-
tion. Professor Turley, I take it you seem to be suggesting it is not
even close. And I guess my concern is that if we pass this, it is ob-
viously going to the Supreme Court. There is no question about
that.

Professor Dinh, is the Supreme Court going to uphold this stat-
ute in your opinion?

Mr. DINH. Yes.

Mr. WATT. And Professor Turley, is the Supreme Court going to
strike it down in your opinion? I mean that is where I am, because
it really will be embarrassing, if it goes through the process and



209

it ends up in the Supreme Court, and the Supreme Court does in
fact strike it down.

I think it would be a counterproductive move, as Professor
Turley has indicated. I am just trying to figure out where this Su-
preme Court stands on this issue. And it seems to me to be a very
close issue. I thought it was close from day one, and I have said
that publicly, much to the chagrin of some of my District of Colum-
bia friends.

I think this is a tough constitutional question, and it is obviously
going to be resolved. I mean that is what the Supreme Court is for.
But how are they going to decide?

Mr. DiNH. If I may, Congressman, I do think that the law as pro-
posed is constitutional. I do think that the Supreme Court would
uphold it, based upon my reading of the precedents as articulated
in my testimony.

The reason why I think that it is a close question is like all con-
stitutional questions of high caliber, it is a question of characteriza-
tion. Do you think that the Composition Clause trumps, or do you
think the District Clause trumps?

Well, I suggest that they can be reconciled in a way that the Su-
preme Court has reconciled, in so many other aspects, diversity ju-
filidiction, state sovereign immunity, Commerce Clause and the
ike.

And so I think that that is the predictive path as to how the
court would reconcile these two provisions in order to uphold this
body’s authority under the District Clause to do exactly that pro-
posed by H.R. 157.

Mr. WATT. Professor Turley is smiling at you as if to say that is
absurd, as I take it you think it is.

Mr. TURLEY. First of all, with Chairman Conyers staring directly
at me, I would never use verbiage of that kind. But what I will say
is that I would be astonished if the Supreme Court even was close
on the question that——

Mr. WATT. Pretty astonished about their ruling in the Megan’s
Law ratification, but they did it.

Mr. TURLEY. Well, the problem is that—you know the problem
for the District is that they have been saying different things in
different locales. That is not going to help them.

In the Parker case, they were just blocks away. While arguing
here in the Congress that we are like a state for the purposes of
this question, they were in court in Parker, saying we are not a
state for the purposes of the second amendment.

And they lost there. They lost at the Supreme Court, but they
did win the dissenting judge. And the dissenting judge based her
dissent on the fact that you aren’t even close to a state, that the
second amendment doesn’t apply to you for the very reasons that
they suggested.

But Heller just decided. The Supreme Court just decided in
quoting the very terms of the Composition Clause that it is re-
stricted to states. I don’t see how you could possibly get around
that without changing Heller.

Mr. NADLER. The time of the gentleman has expired.

The gentleman from Texas, Mr. Gohmert?

Mr. GOHMERT. Thank you.
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And I do appreciate all the witnesses’ testimony—enlightening.

And, Captain Lee, in your case inspiring. I know the Army
doesn’t just hand out Bronze Stars, so you are obviously an Amer-
ican hero and a great icon and somebody that I hope more people
will emulate with your dedication to the country. And I appreciate
that.

It seems to me the issue is are we going to show America that
we abide by the law, because the ultimate law is the Constitution.
And it was very clear the more you go back to the debates, the dis-
cussion, in 1978 every proponent of the constitutional amendment
in 1978 agreed, including this Committee, that there is only one
way to give a representative to the District of Columbia, and that
is by constitutional amendment.

So it would appear that what we are doing here is, having seen
that that did pass two-thirds in the House, two-thirds in the Sen-
ate, and then all it needed was three-fourths of the states to ratify,
which never came.

And it is like proponents said, “You know what? It is just too
hard to get three-fourths of the state to ratify, so we will do an end
run on the Constitution.”

You know this isn’t a tactic. It is not a ploy to propose retroces-
sion, as was done in 1847 with the land on the west side of Vir-
ginia. And for whoever came up with the idea of making taxation
without representation such a slogan that it is on the license plates
in D.C., it has worked, because it made an impression on me.

As a big fan of history and studying history, you know you go
back and you know that is right, and digging up the examples you
know from Franklin’s comment about, “It is supposed to be an un-
doubted right of Englishmen not to be taxed but by their own con-
sent given through their representatives.”

And then they got more upset in 1765 with the passage of the
Stamp Act. Taxation without representation—that slogan has made
an impact on me. So that is why I have been looking. How do you
do this constitutionally?

If it is going to be too hard to create a representative and get
it passed constitutionally as an amendment, then what else can be
done? And we have the example in 1847.

And then the other thing that hit me just in the last few days
was we have done this with every part of the United States that
has a delicate and not a representative, and that is they don’t pay
Federal income tax on income derived within their territory.

Well, if we are not going to go to the trouble to have a constitu-
tional amendment and do this the right way that will be upheld
by the Supreme Court, then why not fix all these years of impro-
priety and just say until we fix this the right way, the residents
of the District of Columbia that hold together the city where we
come and we meet and we make laws, you don’t have to pay Fed-
eral income tax.

That is fair. And that came as a result of the big push about tax-
ation without representation. Those that have been pushing that
slogan, you are right. It has made an impact on me. And that is
why I have got these two alternative bills.

If the majority is not going to do this as a constitutional amend-
ment, then let us do it constitutionally. Let us retrocede the terri-
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tory back to Maryland see get two senators and a representative.
And until we do that, or until we do a constitutional amendment,
I don’t think you ought to have to pay Federal income tax.

And that bill will be filed this week, and I would encourage resi-
dents of the District of Columbia to encourage Members of Con-
gress. Cut out our income tax until you fix up our representation
issue.

And Professor Turley, you had mentioned the Heller case, but
going back to you know 1805, the Hepburn case that discuss the
term “states”™—I know you are familiar with that, because I know,
having dealt with you so much in the past, that you are smarter
than me—but also came up in the 1949 Tidewater case.

Don’t those you believe add merit to your position on this issue?

Mr. TURLEY. Indeed

Mr. NADLER. The gentleman’s time has expired. The witness may
answer the question.

Mr. TURLEY. Indeed, it did come up. And in fact, Tidewater is re-
lied on very heavily by the other side. But if you look at the opin-
ion, it is deeply fractured. And the court began its analysis by cat-
egorically saying that the district is not a state. And then it frac-
tured other reasons for the result.

There are, as I mentioned before, some references to states that
have been given different meanings, but if you take a look at the
120 or so references, all but a handful have been defined in this
way.

But most importantly, and the only question in front of us, is
that the references in the Composition Clause have been defined
that way. And that should end the question.

Mr. GOHMERT. Thank you.

Mr. NADLER. I thank the gentleman.

I now recognized for 5 minutes the gentleman from Virginia, Mr.
Scott.

Mr. Scort. Thank you.

Mr. Turley, would there be any constitutional problems if we just
made Washington, DC, a state?

Mr. TURLEY. I am sorry.

Mr. Scorr. Would there be any constitutional problem if we
made D.C. a state?

Mr. TURLEY. In terms of whether you could do it legislatively in
establishing it to be a state, you could declare the District to be a
state. It would be a question about the Federal enclave within it.
I would have to look into to what extent it would be a state within
an interior Federal enclave.

In fact, that issue was going to come up, if New York had won
the fight over being the capital. My guess is that New York would
have been New York with a Federal enclave inside it.

Mr. ScotT. The constitutional problem, Mr. Turley, is in Section
2, which says people of the several states, and we are looking at
the word “state” to exclude D.C. And you have indicated that some-
times it is a state, sometimes it isn’t.

Section 10 says that no state shall enter into a treaty. Does that
include D.C.?

Mr. TURLEY. Whether true, whether the District of Columbia can
enter into a treaty with a foreign government, I would say not.
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Mr. ScoTT. And the prohibition would be Section 10, which says
no state shall enter into a treaty.

Mr. TURLEY. Oh, I think there is other reasons why it can’t enter
into a treaty besides that provision.

Mr. ScorT. What?

Mr. TURLEY. Well, I mean first of all the right to enter into a
treaty belongs to the executive branch in the Federal system, and
I think that if you look at article II, as well as article I, there are
limitations that would kick into the treaty-making state or district.

Mr. ScorT. No state shall engage in war. Does that include D.C.?

Mr. TURLEY. In the meaning that I think it is offered, but what
I would submit is that the question that the Supreme Court I as-
sume will take as a relevant one is that this body is trying to
change the definition of a Member.

They will go directly to the Composition Clause. There won’t be
any hesitation. They will look at the Composition Clause and see
what the Constitution says about Members. And there they will
find states and several states that they have just said is confined
to political units, to the state unit.

And unless they are going to reverse all of their precedent, I
don’t see how they could possibly give the Congress what it wants.

Mr. ScorT. Okay. And so when it says—I think we heard about
the privileges and immunities clause. Citizens of each state shall
be entitled to all the privileges and immunities of citizens of the
several states. That includes D.C.?

Mr. TURLEY. Well, the Supreme Court has said that District of
Columbia residents have the privileges and immunities of citizens,
and there are some things that you take with you.

And that includes, by the way, the Heller decision, where the
District Clause really wasn’t that relevant ultimately to the deci-
sion that this was an individual right to bear arms, and as citizens
of the United States, District residents have that authority.

Mr. SCcOTT. A person in charge of the state under the Extradition
Clause shall be delivered up or removed—a person who is charged
in any state. Does that include D.C.?

Mr. TURLEY. I go through these examples in my article that there
are situations where the court has accepted states mean something
different. And I say that repeatedly. In fact, the Supreme
Court——

Mr. Scort. Mr. Turley, that is what—I mean if you look at the
words in Section 2, it seems fairly open and shut. But as you go
through the Constitution, “state” kind of wanders around.

Mr. TURLEY. Congressman, I think that my problem with the
analysis of saying, “Well, that is the word ’state’ too; it is the same
noun” is it is not the same noun. The Supreme Court has been very
clear on the Composition Clause.

The Composition Clause is so central to the constitutional struc-
ture it was a point of considerable debate among the framers. They
were obsessed with state. They were obsessed with who could vote
in Congress. They spend enormous amounts of time and energy
and heat to trying to work out who could vote in Congress.

The Supreme Court of the United States, in my view, is not
going to wander into other provisions. The precedent related to the
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meaning of those words in the Composition Clause is clear and es-
tablished.

And the District has undermined its own position by arguing in
various locales that sometimes it is a state, sometimes it is not.

Mr. Scort. Well, Professor Dinh, this word “state” means dif-
ferent things, and sometimes it includes D.C. and sometimes it
doesn’t. Do you believe that we can include D.C. in the Composition
Clause by statute?

Mr. DINH. Yes, because I think Jonathan is correct as it goes. He
is saying that “state” means one thing in the Composition Clause.
And I think he is just asking the wrong question, or failing—it may
be willfully or otherwise—failing to ask the right question, which
is what about this competing power that is plenary and majestic
under Article I, Section 8, called the District Clause.

And that is the essence of the question that Chief Justice Mar-
shall even in the Hepburn case said that that is a matter for the
legislature to decide, not for us to grant diversity jurisdiction,
which is exactly what this body did and which it aims to do with
H.R. 157.

Mr. ScotrT. And you will not violate what appears to be a clear
definition in Section 2, which says “several states.” You won’t vio-
late that anymore than you did where you decided that D.C. can’t
form treaties, can’t coin money, can’t grant powers of titles of nobil-
ity, can’t engage in war.

Those are limited to states, and you can include D.C. in that.

Mr. DiNH. Exactly—especially when you have an affirmative
grant of exclusive jurisdiction under the District Clause and only
a negative implication in the Composition Clause.

It does not say “shall only be composed of representatives elected
by the several states.” So it is a negative implication. It is a strong
negative implication, but you have to weigh that against the ex-
press plenary authority under the District Clause.

And I think in terms of reconciling the provisions, you know, as
Chief Justice Marshall suggested in Hepburn, Congress is the one
that has the ability to do that. And the court will see to that, as
it has done in diversity jurisdiction, in privileged communities, and
all the other examples you have cited.

Mr. ScorT. Thank you, Mr. Chairman.

Mr. NADLER. Thank you.

I now recognize for 5 minutes the gentleman from Georgia, Mr.
Johnson.

Mr. JOHNSON. Thank you, Mr. Chairman.

Professor Dinh, do you believe that the framers, who had just
gone to war based in part on the belief of no taxation without rep-
resentation, intended to deny citizens of the Nation’s capital the
rights to representation?

Mr. DINH. On this issue, Congressman, Madison wrote very
clearly. He said, look it—we have a provision—we have an inten-
tion to get some land in order to make the capital, right? The
states who cede the land will protect the rights of its citizens—and
provide for the vote. And Congress accepted that, because they—
it needs the land.

That is exactly what happened in the historical example of that
that I gave you, which is that in 1790 Congress accepted the land,
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even though the residents are no longer citizens of Virginia or
Maryland, and it ceded to them by grace of Congress the right to
vote as if they were citizens of Maryland and Virginia.

Only by the Organic Act of 1801 by omission did D.C. residents
lose that right to vote. So while I do not have a clear answer to
you about what the framers thought regarding depriving citizens of
the vote, I suspect the omission was not intentional, for all the his-
torical reasons that you stated.

They did have a mechanism in order to provide for D.C. residents
to vote, and that is in the District Clause.

Mr. JOHNSON. Why is it that the framers did not include provi-
sions for residents of Washington, DC, to have voting representa-
tion?

Mr. DINH. I think that it is encapsulated in James Madison’s
notes that said that the right to vote is so fundamental that I can-
not imagine—that he could not imagine that a state would give up
land without protecting that right to vote of the citizens.

I have tried, and I have talked with Professor Turley about this.
We tried to go back to the historical record around the passage of
the Residence Act and the Organic Act, but unfortunately that
record is very, very scarce as to what happened during those 10
years interval, and specifically in 1801 why the omission in the Or-
ganic Act was made such that we don’t have the right to vote
today.

Mr. JOHNSON. Professor Turley, what are your opinions on those
two questions?

Mr. TURLEY. Well, I cite in the article attached to my testimony
what I think is an explanation. It is there. We may not agree with
it. I certainly don’t agree with the concept of having a capital with
nonvoting citizens, which I do find it incredibly offensive as an
American.

The framers I believe did not find it that offensive, that when
you look at what the statements were made, people did realize the
problem. Alexander Hamilton tried to solve the problem. And Alex-
ander Hamilton articulated, offered an amendment, which didn’t
pass.

He was not the only one who raised this issue. There were other
people, who were talking about this weird thing out there, this
non-state you know capital.

But the emphasis was that it would not be a state. That is what
they wanted. They wanted the capital to be represented by Con-
gress as a whole. And part of the problem is that when you start
to change the meaning of “state” for the purpose of the Composition
Clause, you then have a snowballing effect that goes into, for exam-
ple, the qualifications clause, which is also in Section 2.

There you have state legislatures deciding the qualifications of
Members. And if you start to say that Congress can create a non-
state voting member, you begin to have this snowballing effect on
these other provisions.

I think that the more reasoned approach is to take their framers
at their word. They wanted a non-state entity. And when you are
a non-state entity, you are not represented in Congress in the
sense of an individual representative. You represented by the en-
tire Congress.
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Mr. JoOHNSON. All right. Well, let me ask this question, Mr.
Turley. What is the constitutional issue with declaring the District
of Columbia to be a state by statute, as was proposed in House
bill—well, I don’t know the name of the bill or the number of the
bill, but it was in 1993 when it was proposed?

Mr. TURLEY. Yes, I haven’t actually looked at this question very
closely, but that has never been a burden for me in the past.

And so I will certainly give you what I think would be the an-
swer, which is that you can create the state of Columbia, but you
would still have to resolve the status of the Federal enclave within.
And you would be in the same position as if New York had won
the fight with the District of Columbia and that the capital was in
New York.

I expect that there would have been a Federal enclave that
would not be part of New York. And in the same sense I think they
would—unless you amend the Constitution, there would still be a
Federal enclave here.

Mr. NADLER. Thank you. The gentleman’s time has expired. I
thank the gentleman.

Mr. JOHNSON. Thank you.

Mr. NADLER. I now recognize for 5 minutes the gentle lady from
Texas, Sheila Johnson Lee—dJackson Lee. I am sorry. I don’t know
how I did that.

Ms. JACKSON LEE. We are all related. [Laughter.]

Let me thank the Chairman for his kindness. And I truly thank
the panel.

Professor Turley, I think your provocative testimony is instruc-
tive for what may come before the United States Supreme Court.
And it certainly gives us an opportunity to be vetted on this legisla-
tion, which I happen to support—H.R. 157.

So please accept our appreciation to all of the panel and for your
insight and allow me to meander, as my colleague from Virginia
mentioned, trying to suggest that there is great reason to be able
to support this legislation.

I am going to ask some quick, abbreviated questions. I just need
you to say “yes.”

Did the Supreme Court make new law in Brown vs. Topeka
Board of Education?

Mr. TURLEY. Did it make new law?

Ms. JACKSON LEE. New law.

Mr. TURLEY. I would like to say that it recognized the existing
law, but yes, it made new precedent. I would say that.

Ms. JACKSON LEE. I accept that.

Professor Dinh, would you suggest that the act of 1801 was an
accidental omission? Now, you suggested that that is where by
chance the individuals of D.C. lost their right to vote or it became
unclear. Would you consider that an accidental act of omission?

Mr. DiNH. No. I think it is certainly an omission. I do not know
whether it was intentional or accidental. Simply, we don’t have the
record.

Ms. JACKSON LEE. And it is a rule without record, and so it could
be that it was accidental.

Mr. DiNH. Absolutely.
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Ms. JACKSON LEE. Professor Turley, do you consider the individ-
uals living in Washington, DC, citizens of the United States?

Mr. TURLEY. Yes, I do.

Ms. JACKSON LEE. Let me now just tried to take you through
this. And my argument is that by being citizens of the United
States, the constitutional right to vote or the right to vote, however
it be statutory or otherwise, inures to those citizens.

And I would take you through—and I am going to quickly; hope-
fully, we will have enough time for you to just comment. Article 1,
Section 2 indicates that the House of Representatives should be
composed of Members chosen every second year by the people of
the United States.

And ended it mentions electors. Washington, DC, in the presi-
dential elections had electors. I don’t know how that was achieved,
but they have the semblances of citizenship and states. States have
individuals that go to the Electoral College, and so they have that.
They have that right.

Then if we go to article—if we go to I think it is Section 8, where
here again this is the one that you—I think Professor Dinh men-
tions to exercise exclusive legislation all cases whatsoever over
such District.

I just stop right there, which means that the Congress has a
right to exercise legislation, which is what this particular legisla-
tive initiative is.

And then lastly, I would take you through—and I wonder if your
argument prevails, even though I am sure that you will find a ap-
propriate response, then amendments 13, 14 and 15 seemingly
should not in essence be subjected to those who live in Washington,
DC.

If you are suggesting that they cannot have the right to have a
representative in the United States Congress that would vote, they
are citizens. They are able to participate in the Electoral College.

The 13th amendment indicated that slavery was over. That
means that it shouldn’t have covered them. It talked about the
14th amendment. All persons born or naturalized in the United
States and subject to jurisdiction are citizens of the United States.

It shouldn’t have covered them at that time, if you are sug-
gesting that they don’t have the basic right that would come to all
citizens, which allows all citizens to be represented in the United
States House of Representatives.

And in the 15th amendment, the right of citizens of the United
States to vote shall not be denied or abridged, then that means
that that you are abridging the rights of those here in Washington,
DC, to not have the right to vote, or their vote being counted.

My point, if you would answer, is it seems as if, if you meander
through the Constitution, there are interchangeable interpreta-
tions. I could make the argument and join you in saying, “You
know what? Those living in the Washington, DC, area did not have
the right to be under the 13th, 14th and 15th amendment.”

I could make that argument. They were ceded, et cetera. Why
would you suggest that there could not be growing interpretation
to this Constitution, which has been called a living document?

Mr. TURLEY. I
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Mr. NADLER. The time of the gentlelady has expired. The witness
may answer the question—hopefully briefly. We didn’t say answer
the various questions hopefully briefly.

Ms. JACKSON LEE. You could probably answer one.

Mr. TURLEY. No, I appreciated the point of the gentlelady, and
I—first of all, the reason they do have that power:

Mr. NADLER. Professor, could you get closer to the mic, please?

Mr. TURLEY. Oh, I am sorry.

The reason they do have that power is partially because of the
23rd amendment. And the 23rd amendment actually works against
the District’s argument here, because the 23rd amendment says we
are giving you this electoral power as if you were a state. I mean
so the amendment itself reflects the fact that we had to do the
amendment because you are not a state.

And so when you look at the 23rd amendment, when you look at
the failed amendment, Congress has repeatedly acknowledged that
this isn’t a state, and we have to amend the Constitution to get
state-like authority like participating in a presidential election.

Mr. NADLER. I thank the gentlelady.

This concludes the second panel. I thank the panelists.

Without objection, all Members will have 5 legislative days to
submit to the Chair addition no written questions for the wit-
nesses, which we will forward, and ask the witnesses to respond as
promptly as they can so that their answers may be made part of
the record.

Without objection, all Members will have 5 legislative days to
submit any additional materials for inclusion in the record.

And with that, the business of this hearing is concluded, and the
hearing is adjourned.

[Whereupon, at 12:01 p.m., the Subcommittee was adjourned.]
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Opening Statement: D.C, Voting Rights
Congresswoman Tammy Baldwin
Judiciary Constitution Subcommittee
January 27, 2009

Thank you, Mr. Chairman. Before I begin my short statement, [
want to express my thanks to you‘ for welcoming me on the
Subcommittee on the Constitution, Civil Rights, and Civil
Liberties. Ilook forward to working with you, Ranking Member
Sensenbrenner, the ‘Subcommit-tee ‘staff, as well as my colleagues

on both sides of the isle in the 111" Congress.

Chairman Nadlér, _I.am es_pe;:ially pleased that our Subqommittee’s
first hearing of the year is on D.C. Voting Rights. Like you, I
think it is an imboftaﬁt follow-up to such an historic election in
American history. More than 131 million Americans votéd for
president in November 2008 -9 mﬂlion more than cast»b»allots in
2004. Here in the Districfrof Columbia, voter turnout increased by
a staggering 13 percentage pointé — one of the biggest turnout

increases anywhere in the country.
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Des_pite D.C. residents’ unparalleled participation in the
democratic process this past fall, they were still unable to secure
voting representation in the US House of Representatives. I am
extremely troubled that over half a million D.C. resideﬁts’ voices
are nbt adequately heard by our government and firmly believe the
District of Columbia should have voting Congressional

representation.

[ am»t‘hankful to my colleague, Eleanor Holmes Norton, for her

work on H.R. 157, “The District of Columbia House Voting Rights
“Act 0f 2009.” She has been an unwavefing advocate to improve

our democracy and ensure that all citizens are allowed equal vbﬁng

rights.

Itis bmy hope that we can move this bill quickly through our
Committee and that we will have the opportunity to vote in favor
of voting rights for the residents of the District of Columbia as

soon as possible.
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forward to hearing from our distinguished panels of witnesses and

learning more about this issue.

Mr. Chairman, thank you for this time.
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Defending Liberty
. Pursuing fustice

Thoemas M. Susman AMER ICAN BAR ASSOCIATION
Diraztor : 740 Fifwanth Stroar, NW
Governmental Affairs Offica - Washingion, DC 200051022

02} 6621760
FAX: (202) 662-F762

January 26, 2009

The Honorable Jeirold Nadler The Honorable James Sensenbrenner

Chair, Subcommittec on the Constitution, Ranking Member, Subcommittee on the
Civil Righis and Civil Libertics Constitution, Civil Rights and Civil Liberties
Committce on the Judiciary Committee on the Judiciary

U.S. House of Representatives : U.S. House of Representatives

"Washington, D.C. 20515 Washington, D.C. 20515

Dear Mr Chaitman and Ranking Member Sensenbrenner:

Last weck nearly two million Americans gathered in our nations capital to witness the inaugural
ceremony heralding the pe.lceful transition of our goverment’s leadership--an affirmation and
celebration of the strength of our répresentative democracy. Many of those attending the festivitics are
unaware that therc is a large number of Americans, some of whom werc standing among them, that do
not enjoy the full benefits of our democracy. In a country that cherishes the principle of a government

“of the people, by the people, and for the people,” it scems inconceivable that American citizens
residing in the capital do not have voting representation in the United States Congress. Ttistimeto
correct this injustice. The American Bar Association enthusiastically supports providing congressional
voting representation (o the residents ofthe District of Columbia and commeénds the Committee for
moving expeditiously to dpprove legislation that takes an u-nportam step toward accomplishing this
goal.

HR. 157, the District of Columbia House Voting Rights Act of 2009, would establish ttie sttnct of
Columbia‘as a Congressional district for purposes of representation in the House of Representatives.
Legislation similar to H.R. 157 was approved by the House by a bipartisan vote in 2007. It would
provide onc voting scat in the House for the District of Columbia and an additional Hlouse seat for the

statc that woulld have been next in ling according to the last Census, the state of Utah. This bill is &
product-of years of cooperative effort and carefully considercd compromise to ensure that the goal of
-giving D.C: residents their right to voting representation in the House is accomplished by a mechanism
fully consistent with our (‘onsumnon and is implemented in a manper that does not disadvantage any
citizen or state.

For over two hundred years, residents of our nation’s capita) have been disenfranchised. Residents of
“the District of Calumbia pay taxes and are subjcci to the military drafl and the laws of our nation. Yet
they are ndt allowed to select voting members of Congress to represcnt their vicws in determining the
formulation, implementation and enforcemenit of those.Jaws. This violates a central prewise of
representative democracy and the ideal, voiced by Thomas JcIfersou, that govemments “derivé their
Just powers from the consent of the govemcd " .
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January 26, 2009
Page Two

_ This not ouly is contrary to our own system of representative government, it also undermines our
leadership in promoting the international rule of law and democratization, The United States is the
world’s only democratic nation that docs not grant citizens of its capital voting representation in the
national legislature. Our nation is devoting significant resources to promoling representative
democracy abroad, and yct we have more than 500,000 American citizens residing in the District of
Columbia who arc not afforded that right at homie. Depriving a sizeable segment of our own
population of the fundamental right to voting representation undermines the U.S. message of equality
under the law.

-There ha$ been an angoing debate regarding the appropriate mechanism by which voting
representalion in ("ongrcss for the District of Columbia may be established. The American Bar
Association coneurs in the conclusion reached by numerous constitutional and legal experts that
Congress:has the authority to provide voting representation in the House of Representatives ta
residents of the District of Columbia under the “District Clause™ of the Constitution (U.S. Const. art. ],
§ 8,¢l.17). We wauld be pleased to provide the Committee with further analysm on this subject at
Yyour request. .

Some have stated that this issuc is a matter of politics; the ABA believes it is a matter of principle.

Congress shoyld use its constitutional authonty to provide the citizens rosiding in our capital the

fundamenital right to voting representation in the House. It is within Congress’ power to correct this

longstanding inequity, and we urge you to work toward enactment of H.R. 157 or similar legislation as’
"soon as posslble

Sincerely,

-

Thomas M. Susman
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January 26, 2009

‘I'he Honorable Nancy Pelosi

Speaker of the U.5. House of Representatives
Office of the Speaker

11-232 U 5. Capitol

Washington, DC 20515

Re: HR. 157 — Distriet of Columbia House Voting Rights Act of 2009
Dear Madame Speaker:

I write o you today, in my capacily as President of the Federal City Council, o urge
you to schedule a floor vote for H.R. 157, District of Columbia House Voting Rights
Act of 2009, 1o take place on or before Uebruary 12, 2009, the bicentennial
anniversary of President Abraham Lincoln’s birth. ‘The Federal City Council, a
nonprofit business-supported civic organization made up ol over 200 ol the D.C.
area's top business and civic leaders, wholeheartedly supports the bill and looks
forward to its favorable consideration in both the House and Senate this year.

The time has come 10 end the disenfranchisement of residents in the Wation’s Capital.
As you know, H.R. 137 is similar to legislation introduced in the last Congress,
which passed the House and came within three votes of obtaining cloture in the
Scnate. 1t cssentially treats the District of Columbia as a congressional district to
allow direct and full representation of 13.C. residents in the 1touse of
Representatives. It also provides an additional congressional district for Utah, which
is due for an increase in its delegation based on its population growth. The bill has
had numcrous hearings, mark-ups, and debate in both houses of Congress over the
past five years, so the issues have been discussed sufficiently and with great care.
For this reason, we urge you to act on this legislation by scheduling a floor vote early
this year.

onstitutional scholars Ken Starr and Georgetown Universily Professor Viei Dinh,
armong others, have shown the legislation passes constitutional muster, given
Congress’s wide latitude with respect to the atfairs of the District of Columbia. The
Supreme Court has said that “no right is more precious in a free counry than thar of
having a voice in the election of those who make the luws under which, as good
citizens, we must live.” Although residents of the District of Columbia do not reside
in a state, they are American citizens. It is a fundamental beliel that all American
citizens have earned the right to have a vote in our national legislature.

With the nation facing some of its most difficult chatlenges since the Great
Depression, we cannot afford to prevent any American citizen from being fully
ropresented in these eritical discussions, A vole to extend such representation to
citizens of the District of Columbia on the 200" anniversary of President Lincoln’s
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birth would be a worthy memorial to the president who saved a divided nation in the
name of equality and fairness.

In the strongest possible terms, we urge you and your colleagues move forward on
this most worthy piece of legislation. We ask that you allow the citizens of the
Nation’s Capital to {inally enjoy the fundamental, democratic right to voting
representation in Congress - a right which, as a nation, we are promoting around the
world.

With warmest regards,

@ fewle

Frank Keating
President, Federal City Council

Ce: The Honorable Harry Reid
The Honorable Richard Durbin
‘The Honorable Steny Hoyer
The Honorable James Clyburn
The Honorable John Conyers
The Honorable leanor TTolmes Norton
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Leadership Conference
on Civil Rights

1629 K Street, NW
10" Floor
Washington, D.C. 20006

Phone: 202-466-3311
Fax: 202-466-3435
www.civilrights.org

January 14, 2009

The Honorable Nancy Pelosi, Speaker
United States House of Representatives
‘Washington, DC 20515

Dear Speaker Pelosi:

On behalf of the Leadership Conference on Civil Rights (LCCR) and undersigned individual
organizations, we are writing to ask you to bring H.R. 157, the “District of Columbia House
Voting Rights Act,” (“DC VRA”) to a vote as soon as possible. Before Congress begins to
consider an economic recovery package and many other proposals that so greatly affect our
nation’s future, it should assure the citizens of Washington, DC and Utah that Congress is

« committed to giving them a fair and equal voice.

Washington, DC residents pay federal income taxes, serve on juries, and die in wars to
defend American democracy, but they do not have voting representation in the U.S. House of
Representatives or the Senate. As we work to promote democracy around the world, we
simply cannot afford to leave hundreds of thousands of our own citizens out in the cold.

In addition, since 2001, Utah residents have had their right to vote undermined. Because
thousands of state residents living abroad were not counted in the 2000 census, Utah was
given only three congressional districts instead of four. As a result, the votes of Utah citizens
have been diluted.

The DC VRA will provide Washington, DC residents with their own voting member of the
House of Representatives for the first time ever, and give Utah an additional House district
through 2012. Because each party would likely gain one additional House seat under the bill
its political impact would be neutral. As you know, in 2007, the House passed a similar
version of the DC VRA with bipartisan support.

The DC VRA is well within Congress” broad constitutional powers to govern the District of
Columbia. Furthermore, given the principles upon which the American Revolution was
fought, we believe that our Founders would never accept the “taxation without
representation” of more than 500,000 Americans today.

Please help expand democracy to the residents of DC and Utah by promptly bringing the DC
VRA to the House floor. Thank you for your consideration. If you have any questions,
please contact Rob Randhava, LCCR Counsel, at (202) 466-6058.

Sincerely,

American Association for Affirmative Action

American Association of People with Disabilities

American Federation of Labor and Congress of Industrial Organizations (AFL-CIO)
American Federation of Teachers

American Jewish Committee

“Equaliiy In a Fres, Plured, Democratic Séciety”

Hubert H. Humphrey Civil Rights Award Dinner « May 7, 2009
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Leadership Conference on Civil Rights ’
Page 2 )

Americans for Democratic Action, Inc.

Anacostia Coordinating Council

Anti-Defamation League

Association of Community Organizations for Reform Now (ACORN)
Asian American Justice Center

Bazelon Center for Mental Health Law

Blacks in Government

Capital Area Food Bank

Center for Responsible Lending

Central Conference of American Rabbis
Children’s Defense Fund

Coalition to Stop Gun Violence

Comtnon Cause

DC Action for Children

DC Appleseed

DC Vote

FairVote

International Association of Machinists & Aerospace Workers
Japanese American Citizens League

Jewish Council for Public Affairs

Jewish Women International

Laborers’ International Union of North America
Latino Economic Development Corporation
Leadership Conference on Civil Rights

League of Women Voters of the United States
Metropolitan Washington Council, AFL-CIO
Mexican American Legal Defense and Educational Fund
NAACP

NAACP Legal Defense and Educational Fund, Inc.
National Alliance of Postal and Federal Employees
National Association of Human Rights Workers
National Association of Social Workers

National Black Justice Coalition

National Congress of American Indians

National Council of Jewish Women

National Disability Rights Network

National Education Association

National Fair Housing Alliance

National Gay and Lesbian Task Force Action Fund
National Treasury Employees Union

National Urban League ’

National Women’s Law Center

OCA

Open Society Policy Center

People For the American Way

Pride At Work

Sasha Bruce Youthwork, Inc.

Southeast Asia Resource Action Center

Union for Reform Judaism

Unitarian Universalist Association of Congregations
U.S. Public Interest Research Group
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Subcommittee on the Constitution, Civil Rights. and Civil Liberties
Hearing on: HR. 157, the “District of Columbia House Voting Rights Act of 2009”
January 27, 2009 at 10:00 A.M. in 2141 Rayburn House Office Building

Response of
Prof. Viet D. Dinh
to
Question for the Record Submitted by Rep. Louie Gohmert

What is your view of the constitutionality of Rep, Rohrabacher's bill in the 111"
Congress numbered H.R. 665?

I have not had the opportunity to review and analyze fully H.R. 6635, The District of
Columbia Voting Rights Restoration Act of 2009. At first blush, I believe that section 3
of H.R. 665, restoring the rights of D.C. residents to participate as Maryland residents in
Congressional elections, is a constitutional exercise of Congressional authority under
Article 1, section 8, clause 17 (the District Clause). However, I have strong reservations
about the constitutionality of section 4 of H.R. 665, restoring the right of D.C. residents
to participate as Maryland residents in Presidential elections, in light of the clear
language providing otherwise in the 23" Amendment.

Section 3 of the bill would effectively make the District of Columbia a Maryland
Congressional district and restore the rights of DC residents to vote as Maryland
residents. As I opined in commenting on the constitutionality of H.R. 157, The District
of Columbia House Voting Rights Act of 2009, Congress has broad authority under the
District Clause to “exercise exclusive Legislation in all Cases whatsoever” for the land
that is currently the District of Columbia. That plenary authority includes the power to
make the District a Congressional district--notwithstanding the provision in Article I,
section 2, clause 1, that representatives shall be chosen “by the People of the several
States.” That is so because Congress has the authority under the District Clause to treat
DC resident as if they were citizens of the several states, as the Supreme Court has held
in a variety of contexts highlighted in my written testimony. This analysis means that, a
fortiori, Congress has the authority to make the District a Congressional district within
the state of Maryland.

At the same time, I have constitutional concerns about section 4 of H.R. 665, restoring
the rlght of D.C. residents to participate as Maryland residents in Presidential elections.
The 23" Amendment provides that the District shall appoint electors for President and
Vice President, and Section 4 secks to divest the District of this constitutional authority
through simple legislation. I do not think Congressional authority, under the District
Clause or elsewhere, extends this far.
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First, as I noted in my testimony on H.R. 157, the Electoral College is an entity
established by Article II of the Constitution. Congressional authority thereunder is very
circumscribed—indeed, limited to its authority under Article 1, section 1, Clause 4, to
determine the time of choosing the electors and the day on which they cast their votes.
But whatever the scope of this Congressional authority, it does not extend to
contravening the plain text of the 23™ Amendment, providing that the District shall
appoint electors it would be entitled if it were a state.

Second, it is not availing to look to language in section 1 of the 23 Amendment
providing that the elector shall be appointed “in such manner as the Congress may
direct.” This provision harkens to Article II, section 1, clause 2, specifying that each
state shall appoint electors “in such Manner as the Legislature thereof may direct” and
thus speaks to the regulation of the electoral process in selecting the electors. I do not
think this power to regulate electoral procedures includes the authority to eliminate the
substance of section 1 of the 23" Amendment, that the District shall appoint the electors
it would be entitled if it were a state.

Third, I do not think section 2 of the 23™ Amendment provides Congressional authority
to negate the substantive meaning of section 1. The Supreme Court has interpreted
similar language in the enforcement clauses of the 13%, 14™ and 15™ amendments to vest
Congressional authority only to remedy violations of the respective constitutional
protection, and not to define the meaning or substance of those provisions. Negating the
meaning or effect of the substantive constitutional provision, here that the District shall
appoint electors it would be entitled if it were a state, is a paradigmatic transgression of
Congress’s remedial power. See generally Printz v. United States, 521 U.S. 898 (1997).



233

SUPPLEMENTAL RESPONSE TO COMMITTEE QUESTION

JONATHAN TURLEY
SHAPIRO PROFESSOR OF PUBLIC INTEREST LAW
GEORGE WASHINGTON UNIVERSITY LAW SCHOOL

THE DISTRICT OF COLUMBIA
HOUSE VOTING RIGHTS ACT OF 2009

MARCH 25, 2009

COMMITTEE ON THE JUDICIARY
THE UNITED STATES HOUSE

SUBCOMMITTEE ON THE CONSTITUTION,
CIVIL RIGHTS, AND CIVIL LIBERTIES

QUESTION: What is your view of the constitutionality of Rep.
Rohrabacher's bill in the 111th Congress numbered HR 6657

RESPONSE:

T am familiar with Rep. Rohrabacher’s proposal, which presents an
intriguing alternative for achieving voting representations for the residents of
the District of Columbia. Rep. Rohrabacher has a long-standing interest in
and a long-demonstrated understanding of the constitutional issue regarding
the District’s representational status. His proposal is highly creative and
should be given serious consideration by all members, even if with the
reservations discussed below.
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PREPARED STATEMENT — PAGE 2
PROFESSOR JONATHAN TURLEY

H.R. 665 has obvious advantages over the current proposal. First, it
achieves full, not partial, representation. At a recent town hall meeting in
Washington this month where I spoke with CRS staffer Kenneth Thomas
(who has done extraordinary work in this area), leading supporters of the
D.C. Vote bill made clear that they do not want simply a single vote in the
House of Representatives and, even if the current bill passes, they will next
press for two Senators for District residents. H.R. 665 would give residents
such full representation in both houses without trying to extend the
congressional claim of plenary authority to the creation of two Senators for
the District.

Second, unlike the curious new district created under the current bill,
the House representation under H.R. 665 could expand to more than one
district. It would not be a rigid district frozen in statutory amber. Under the
current bill, the residents would have one vote regardless of whether the
population expands to two million or shrinks to two thousand residents.

Third, H.R. 665 would be based on the accepted model of retrocession,
which can be ordered by Congress without a constitutional amendment.

H.R. 665, however, would invite challenge over the ambiguity of
whether the District representative is truly a representative of one of the
several states. The traditional definition of a state includes the area
demarked by borders, physical control, and legal jurisdiction by compose a
government entity. That definition also includes the power to tax residents
and control over such things as local police and National Guard forces.
Clearly, political control and determination is part of that equation:

A "State" within the meaning of the Constitution is not merely a piece
of territory, or a mere collection of people. It is, as this court has said,
"a political community.” Who constitute the State in that sense?
Clearly the people who exercise the political power. That is to say, the
electorate and those whom the electors of a State choose to clothe
with the governmental power of the State.

Leserv. Garnett, 258 U.S. 130, 131 (1922). Yet, while there are arguments
that can be made in favor of H.R. 665, prior cases will present a challenge
for the hybrid creation under the legislation. There is no question that
Maryland is a state under such traditional definitions, but there would be a
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PREPARED STATEMENT - PAGE 3
PROFESSOR JONATHAN TURLEY

question of whether the District was truly part of Maryland absent true
retrocession.

Making the district part of Maryland politically, but not physically,
will raise constitutional concerns as to whether the District representative is
actually a representative of the State of Maryland. District residents would
not be able to do many things accorded to Maryland residents, from voting
for Maryland state representatives to enjoying state benefits from education
to welfare. Likewise, the State of Maryland could not exercise full legal
authority over the District.

Congress would continue to exercise authority over the District and
thus the District would remain on some level what the Supreme Court
decribed as a “mere instrumentality of [the federal] Government.”® The result
would be a constitutional equivalent to a “marriage of convenience” with a
joinder in principle but something less than full commitment.

The concern is that H.R. 665 does not actually retrocede the land back
to Maryland. This novel model appears built on the Uniformed and
Overseas Citizens Absentee Voting Act (UOCAVA).> UOCAVA remains
controversial because it allows non-residents to vote as members of states.
Yet, a couple of courts have found the statute to be constitutional.® This is a
precarious model upon which to premise the representation of the District.
Aspects of this theory were rejected in Attorney General of the Territory of
Guam v. United States,! where citizens of Guam argued that the meaning of
“state” has been interpreted liberally and that the Overseas Act relieves any
necessity for being the resident of a state for voting in the presidential
election. The court categorically rejected the argument and noted that the
act was “premised constitutionally on prior residence in a state.”™ The court
quoted from the House Report in support of this holding:

United States v. Carter, 409 U.S. 418, 422 (1973).

Pub. L. 99-410, 100 Stat. 924 (1986) (codified at 42 U.S.C. §§ 1973ff
et seq. (2006)).
3 See Romeu v. Cohen, 265 F.3d 118 (2d Cir. 2001); De La Rosa v.
United States, 842 F. Supp. 607, 611 (D.P.R. 1994).
"f 738 F.2d 1017 (9th Cir. 1984).

Id. at 1020.
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The Committee believes that a U.S. citizen residing outside the
United States can remain a citizen of his last State of residence
and domicile for purposes of voting in Federal elections under

this bill, as long as he has not become a citizen of another State
and h(as not otherwise relinquished his citizenship in such prior
State.”

Under H.R. 665, the “prior residence” would possibly refer to the residency
pre-1790,7 but certainly not any living resident. There is a strong argument
to be made that Congress can retrocede the District without the approval of
Maryland. However, absent retrocession, the bill would create a land that is
technically under the control of the federal government while politically a
part of a state. The representational status of the member would be subject
to challenge.

As you know, in prior testimony, | have long advocated what [ call a
“modified retrocession plan.” Like Rep. Rohrabacher’s legislation, it is an
attempt to achieve full—rather than partial — representation. However, it
would involve the District’s retrocession both politically and physically to
Maryland. The difference is that the legislation would be designed to allow
the District to remain unique and largely independent within the state of
Maryland.

Retrocession plans have the advantage of following a well-trodden
and widely accepted model. Over one hundred and sixty years ago,
Congress retroceded land back to Virginia under its Article I authority.
Retrocession has always been the most direct way of securing a resumption
of voting rights for District residents. Replacing Washington, DC with
Washington, MD is a conceptual leap that many are simply not willing to
make. However, it is the most logical resolution of this problem.®

6 Id. (quoting H.R. Rep. No. 94-649, at 7 (1975), reprinted in 1975
U.S.C.C.AN. 2358, 2364).

7 Theoretically, one could argue 1801 when the Organic Act of 1801
was passed given the fact that residents continued to vote during the final
formulation of the District.

¢ At first blush, there would seem to be a promising approach found in
legislation granting Native Americans the right to vote in the state in which
their respective reservation is located. 8 U.S.C. § 1401(a)(2). After all,
these areas fall under congressional authority in the provision: Section 8 of
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Under my proposal, the District of Columbia would be the area
running from the Capitol to the Lincoln memorial with either no residents
(which 1 would prefer) or only the first family. The proposal would
implement a three-phase process for retrocession. In the first phase, a
political transfer would occur immediately with the District securing a
House seat as a Maryland district and residents voting in Maryland statewide
elections. In the second phase, incorporation of public services from
education to prisons to law enforcement would occur — under agreement
with Maryland. In the third phase, any tax and revenue incorporation would
occur. Thus, while Washington would retrocede to Maryland, it would be
left to the two jurisdictions to work out the degree to which the city and state
become fully incorporated.

These phases would occur over many years with only the first phase
occurring immediately upon retrocession. Indeed, [ recommended the
creation of a three-commissioner body like the one that worked with George
Washington in the establishment of the original federal district. These
commissioners would recommend and oversee the incorporation process.
Moreover, Maryland can agree to continue to treat the District as a special
tax or governing zone until incorporation is completed. Indeed, Maryland
may chose to allow the District to continue in a special status due to its
historical position. The fact is that any incorporation is made easier, not
more difficult, by the District’s historic independence. Like most cities, it
would continue to have its own law enforcement and local governing
authority. However, it could also benefit from incorporation into
Maryland’s respected educational system and other statewide programs
related to prisons and other public needs.

In my view, this approach would be unassailable on a legal level and
highly efficient on a practical level. Irealize that there remains a fixation
with the special status of the city, but much of this status would remain.

Article I. However, the District presents the dilemma of being intentionally
created as a unique non-state entity — severed from Maryland. For this
approach to work, the District would still have to be returned to Maryland
while retaining the status of a federal enclave. See also Evans v. Cornman,
398 U.S. 419 (1970) (holding that residents on the campus of the National
Institutes of Health (NIH) in Maryland could vote as part of that state’s
elections).
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While the city would not technically be the seat of government, it would
obviously remain for all practical purposes our Capitol City.

This is not to suggest that a retrocession would be without complexity.
Indeed, the Twenty-Third Amendment represents an obvious anomaly.
Section 1 of that amendment states:

The District constituting the seat of government of the United States
shall appoint in such manner as the Congress may direct:

A number of electors of President and Vice President equal to the
whole number of Senators and Representatives in Congress to which
the District would be entitled if it were a state, but in no event more
than the least populous state; they shall be in addition to those
appointed by the states, but they shall be considered, for the purposes
of the election of President and Vice President, to be electors
appointed by a state; and they shall meet in the District and perform
such duties as provided by the twelfth article of amendment.’

Since the first family may be residents of the District (depending on its
design), this presents something of a problem. There are a couple of obvious
solutions. One would be to repeal the Amendment, which is the most
straight-forward and thus the preferable approach. Another approach would
be to leave the Amendment as constructively repealed. Most presidents vote
in their home states. A federal law could also bar residences in the new
District of Columbia. A third and related approach would be to allow the
clause to remain dormant since it states that electors are to be appointed “as
the Congress may direct.”® The only concern is that a future majority could
do mischief by directing an appointment when electoral votes are close. The
White House, which has no constitutional significance as a physical
structure, should not be a barrier to such a plan.

None of this means that H.R. 665 is clearly unconstitutional. It is
novel and would present some challenging questions. However, it is far
closer to the constitutional mark than the current D.C. Vote legislation by

’ U.S.ConsT. amend. XXIIL.

10 See generally Peter Raven-Hansen, The Constitutionality of D.C.
Statehood, 60 GEO. WASH. L. REv. 160, 187-88 (1991); Philip G. Schrag,
The Future of District of Columbia Home Rule, 39 CATH. U. L. REv. 311,
317 (1990).
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tying the district’s representation to an actual state. Nevertheless, I believe
that it would be better to avoid such questions with a tried and true approach
— either a constitutional amendment or a modified retrocession plan. [
believe that H.R. 665 is most valuable in shifting the debate to a more
productive and promising debate. The difference between H.R. 665 and the
modified retrocession plan (or other similar retrocession-based plans) can be
resolved. It is a debate, however, that Congress has never entertained. The
current legislation is an example of “path dependence” in economics where a
person becomes so invested in one idea or model that he or she cannot
entertain better alternatives due to that investment. Models like HR. 665
hold the promise of a resolution that is both final and constitutional. By
working out slight differences in the models, District residents would
achieve not only lasting but full representation in Congress. I would eagerly
join such an effort with leaders like Rep. Rohrabacher and other members
committed to securing full representational rights for the citizens of the
District of Columbia.
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